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QUESTIONS PRESENTED 


1. Were there not violations of the due process clause of the 
Fifth Amendment, the right to a trial by an impartial 
jury guaranteed by the Sixth Amendment, and the right 
to the exercise of peremptory challenges under Rule 24 
(b) of the Federal Rules of Criminal Procedure when ap- 
pellant, who was involved in a “love triangle” consisting 
of himself, his wife, and another man, was convicted of 
first degree murder in the shooting of his wife and of as- 
sault in the shooting of the other man (who was also the 
only other witness to the shooting) by a jury containing 
a juror who concealed the facts that (a) he had also been 
involved in a “love triangle” consisting of himself, a mar- 
ried woman, and the woman’s husband; (b) that woman 
had been shot to death allegedly by her husband only six 
months prior to appellant’s trial; and (c) he had an unau- 
thorized and unreported conversation with an outsider 
during the trial? 

. Did not the trial court commit prejudicial error by deny- 
ing appellant’s motion for a new trial on the grounds of 
newly discovered evidence that, two months prior to the 
crimes charged, appellant’s wife had purchased a .38 cali- 
ber revolver with money given her by a man in a “white 
doctor’s coat” and had given that man the revolver when 
(a) the evidence introduced at trial established that appel- 
lant’s wife had been shot by a .38 caliber revolver; (b) no 
such weapon was ever found or traced to appellant; (c) 
appellant claimed at trial that his wife’s physician, who 
was also the “other man,” had shot her with a gun which 
the physician brought to the scene of the shooting; and 
(d) the physician, who was the only other witness to the 
shooting, claimed that appellant shot his wife with a gun 
appellant brought to the scene of the shooting? 


3. Did not the trial court commit prejudicial error by 
(a) initially refusing to permit appellant to introduce in evi- 


(ii) 


dence two pictures of his wife performing as an exotic 
dancer which were material to appellant’s theory of the 
case and (b) offering to change its mind and admit appel- 
lant’s proferred pictures but only if appellant consented to 
the introduction in evidence of several pictures of his wife’s 
dead body which were not material to any issue in the case? 
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JURISDICTIONAL STATEMENT 


On April 12, 1966, appellant was indicted in one count 
for an alleged violation of 31 Stat. 1321, as amended, 54 
Stat. 347, 1961 D.C. Code § 22-2401 (First Degree Murder); 
in a second count for an alleged violation of 31 Stat. 1321, 
1961 D.C. Code § 22-501 (Assault With Intent To Kill); and 
in a third count for an alleged violation of 31 Stat. 1321, 
1961 D.C. Code § 22-502 (Assault With A Dangerous 
Weapon). Appellant pleaded not guilty to all three counts 
on April 22, 1966. 


Trial commenced on June 15, 1966. On June 24, 1966, 
a jury found appellant guilty on all three counts of the indict- 
ment, but was unable to agree on punishment as to count 
one (Tr. 1025).? 


On July 1, 1966, the District Court extended the time for 
appellant to file a motion for new trial until July 8, 1966. 
On July 8, 1966, appellant timely moved for a new trial on 
the grounds, inter alia, that new evidence discovered since 
the termination of the trial showed that one of the jurors 
who had convicted him had concealed or failed to reveal 
facts which would have disqualified him as a juror. 


Hearings on appellant’s motion for new trial were held on 
July 15, 19, and 20, 1966. On July 20, 1966, the District 
Court denied appellant’s motion for a new trial (A Tr. 221).? 
Since the jury had failed to agree on punishment, the District 
Court, pursuant to 31 Stat. 1321, as amended, D.C. Code 
§ 22-2404 (Supp. 1966), sentenced appellant to life impris- 
onment on count one. The court also sentenced appellant 
to five to fifteen years on count two and three to nine years 
on count three, the latter two sentences to run concurrently 
with the sentence under count one (A Tr. 228-229). 


1 The transcript of the trial will hereinafter be referred to as “Tr.” 


2The transcript of hearings conducted on July 15, 19, and 20 will 
hereinafter be referred to as “A Tr.” 
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On August 3, 1966, appellant timely filed his Notice of 
Appeal, and leave to proceed on appeal without prepayment 
of costs was granted. The record on appeal was filed in this 
Court on August 16, 1966. 


On November 1, 1966, this Court appointed the first of 
the two undersigned attorneys to represent appellant, and on 
December 5, 1966, the Court granted appellant’s timely 
motion for a 30-day extension of time in which to file his 
brief on appeal. On December 29, 1966, Judge Walsh, who 
had presided over appellant’s trial, held a hearing in which 
he indicated he would be willing to hear further testimony 
and consider further evidence discovered since the date of 
sentencing (July 20, 1966) on the issue of the bias and 
prejudice of one of the jurors (B Tr. 6).? 


On January 12, 1967, pursuant to a timely motion made 
by appellant, this Court granted a 60-day extension of time 
from that date in which to file appellant’s brief. On March 
3, 1967, Judge Walsh held a further hearing on appellant’s 
motion for a new trial,* and requested that still another hear- 
ing be held. On March 14, 1967, this Court, pursuant to a 
motion timely filed by appellant, granted a further 60-day 
extension of time in which to file appellant’s brief, such 
time to begin to run on the date of final disposition of ap- 
pellant’s motion for new trial. 

On March 17, 1967, Judge Walsh held a fourth hearing on 
appellant’s motion,” and a fifth hearing was held on April 
12, 1967.6 On May 19, 1967, Judge Walsh signed the order 
denying appellant’s motion for a new trial, and the order 
was filed in the United States District Court. 


The transcript of the hearing of December 29, 1966, will herein- 
after be referred to as “B Tr.” 


4The transcript of the hearing of March 3, 1967, will hereinafter 
be referred to as “C Tr.” 


>The transcript of the hearing of March 17, 1967, will hereinafter 
be referred to as “D Tr.” 


The transcript of the hearing of April 12, 1967, will hereinafter 
be referred to as “E Tr.” 
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Appellant’s affidavit in support of his application to pro- 
ceed on appeal without prepayment of costs, together with 
Judge Walsh’s order granting the application, were timely 
filed on May 23, 1967. On May 24, 1967, this Court ap- 
pointed the second of the undersigned attorneys to repre- 
sent appellant. The supplemental record on appeal was 
filed in this Court on June 1, 1967. On June 8, 1967, 
appellant, pursuant to Rule 15 of the Rules of this Court, 
mailed to the United States Attorney for the District of 
Columbia and filed with the clerk of this Court a statement 
of the points on which he relies on this appeal. 


This Court has jurisdiction to hear the appeal pursuant to 
62 Stat. 929, as amended, 65 Stat. 726, as amended, 72 
Stat. 348, 28 U.S.C. $ 1291 (1964). 


STATEMENT OF THE CASE 


The appellant, Joseph R. Jackson,’ is alleged to have shot 
and killed his wife during the early morning hours of March 
10, 1966. He is also alleged to have shot and committed an 
unwarranted assault upon one Dr. Henry Pope. Two diamet- . 
rically opposed versions of the facts and circumstances sur- 
rounding the shooting of Pope and Jackson’s wife, Tina 
Savoy,® were presented to the jury at trial by the only 
two witnesses to the shooting — Jackson and Pope. 


If one believed Jackson, the events were as follows: On 
the night of March 9, 1966, Jackson worked until approxi- 
mately 8:30 p.m., left for his home at 12 Underwood Place, 
N. E., and arrived there at about 10:00 p.m. (Tr. 546, 629). 
After he arrived, his wife, Tina, called (Tr. 546). During 
this first call, Tina said she was at her parents’ house, and 
Jackson assumed this was true because he could hear music 
playing in the background (Tr. 546, 547). Jackson then 


7Joseph R. Jackson is also referred to in certain places in the trans- 
script as Joseph Savoy and Joseph Savoy Jackson. 


8Tina Savoy is also referred to in certain places in the transcript 
as Christine, Chris, and Tina Savoy Jackson. 
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called his mother, and Tina called back a second time (Tr. 
546). During her second call, Tina said she was in a gas sta- 
tion, was driving to her parents’ house at 308 Varnum Street, 
N. E., and would be there in about ten minutes. She asked 
Jackson to meet her there (Tr. 546, 548). On this particu- 
lar night, Tina was driving her own car (Tr. 161), and Jack- 
son’s two cars — a 1962 Pontiac Bonneville and a 1965 
Cadillac — were not readily usable. The Pontiac was parked 
at 12th and Rhode Island Avenues, N. E., and the Cadillac 
had a broken headlight (Tr. 628). Therefore, in order to get 
to the home of Tina’s parents, Jackson borrowed the car of 
a friend, George Thomas, who was at Jackson’s home at the 
time (Tr. 548). Jackson left his home about twenty minutes 
after Tina’s second call (Tr. 548). 


Jackson and Tina arrived simultaneously in front of her 
parents’ house at 308 Varnum, N. E. (Tr. 548). Jackson’s 
car, heading east, proceeded from the intersection of Fourth 
and Varnum and parked directly in front of 308 Varnum 
(Tr. 548). Tina’s car, heading west, proceeded from the in- 
tersection of Third and Varnum and parked in front, but on 
the opposite side, of 308 Varnum (Tr. 548-549). Jackson 
got out of his car and walked over to her’s. She locked her 
car, and then the two of them began to cross the street to 
her parents’ house (Tr. 549). As they began to cross the 
street, they noticed a car travelling toward them on Varnum 
Street from the intersection of Fourth and Varnum (Tr. 
549). This car, heading in the same direction as Jackson’s, 
came abreast of where Jackson and Tina were standing 
(about ten feet from Tina’s car) (Tr. 549-550, 598, 601). 
The car came to a complete halt in the street, and Jackson 
recognized the driver as Dr. Pope (Tr. 550). 


Pope asked to speak to Tina, Tina looked to Jackson, and 
Jackson approved. Jackson overheard some reference to an 
apartment, and his wife saying she did not “want it” (Tr. 
550). Pope and Tina got into an argument, and Jackson 
told Pope to leave (Tr. 550-551, 605). At this point, Jack- 
son saw Pope’s hand with a gun in it come up from below 
the level of Pope’s car window. Jackson grabbed Pope’s arm 
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and hand, and as the two of them struggled with the gun, it 
went off two or three times (Tr. 551). Jackson finally 
wrestled the gun out of Pope’s hand, and the gun fell to 
the street (Tr. 551). In yanking the gun away from Pope, 
Jackson lost his balance and fell to the pavement, stumbling 
over his wife in the process (Tr. 551). While he was lying 
on the pavement, Jackson was either kicked or struck by 
the door of Pope’s car; someone hollered, “Watch out, he 
is trying to run over you’’; Jackson recovered the gun from 
the pavement; Pope tried to back the car over Jackson, and 
Jackson fired the gun, wounding Pope in the head (Tr. 552, 
608). 

Pope’s version of the events of March 9-10, 1966, differed 
markedly. According to Pope, Tina, who worked for him 
as a part-time secretary and typist, had come to his office 
at 5 - 53rd Place, S. E., around 6:00 or 6:30 p.m. on the 
night of March 9 to do some typing (Tr. 159, 160, 192). 
Pope had three reports and two letters for Tina to type (Tr. 
193). Between the time Tina arrived at his office and about 


8:00 p.m., Pope was dictating to Tina (Tr. 194). Around 
8:00 p.m. some doctors came to see Pope, but he resumed 
dictating again around 10:30 p.m. (Tr. 195). 


Pope and Tina left the office close to 12:00 midnight, 
“five or ten minutes one way or the other” (Tr. 161). Pope 
claimed that Tina asked him to follow her to her parents’ 
house in his car because she was a little leery of arriving that 
late alone (Tr. 162). Pope agreed to follow Tina, and claimed 
that he did follow, keeping her in his sight, until they arrived 
together in the 300 block of Varnum Street around 12:30 
or 12:35 a.m. (Tr. 162-164). Pope was driving a 1962 Cadil- 
lac (Tr. 167). Pope’s story is in agreement with Jackson’s 
as to where Tina parked her car (Tr. 163), but since Pope 
claimed he followed Tina and she never got out of his sight, 
Pope’s version of the events necessarily implies that both he 
and Tina approached 308 Varnum from the intersection of 
Third and Varnum, heading west. 


Pope claimed that while Tina was parking her car opposite 
308 Varnum, he pulled into an alley on the same side of the 
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street, backed out, and faced his car in the direction from 
which he had come (Tr. 164). Thus, if one believed Pope, 
his car was now heading east, facing the intersection of Third 
and Varnum (Tr. 165), but it had not passed through the 
intersection of Fourth and Varnum. According to Pope, 
as he was preparing to drive away toward the intersection 
of Third and Varnum, Jackson came out of the shadows 
and shot Tina, who at that point was walking from her 
car across the street to her parents’ house (Tr. 165). As 
soon as he had fired two shots at Tina, if one believes 
Pope, Jackson turned around and fired through the open 
window of the driver’s side of Pope’s car, striking Pope in 
the head (Tr. 165-166). Pope made no reference to any ar- 
gument prior to the shooting (Tr. 165-166). 


Pope’s car was found on the opposite side of the street 
from 308 Varnum, across the curb, and up against the em- 
:bankment (Tr. 225, 553). Pope had said he was preparing 
to drive away toward Third and Varnum (Tr. 164), but he 
was unable to explain how his car had gotten all the way 
across Varnum Street in reverse (Tr. 225). The location of 
his car, on the other hand, was consistent with the defense 
contention that Pope had tried to back his car over Jackson. 


Ballistics tests performed on a lead bullet removed from 
Tina’s head showed that the bullet had been fired from a 
-38 caliber revolver (Tr. 335-336, 345-346). No such weapon 
was ever found at the scene of the shooting, and there was 
no evidence whatever linking Jackson with such a weapon. 
Thus, in order to convict Jackson, the jury had to rely al- 
most exclusively on the testimony of Pope and reject the 
testimony of Jackson as to who had the gun which killed 
Tina and also as to the circumstances under which Jackson 
fired at Pope. 


The testimony of the only person called as a witness who 
had been out on the street near the scene of the shooting 
supported Jackson’s version of the events. Walter Ferguson 
appeared as a witness for the prosecution at trial. During 
his testimony, he stated that he had been standing on the 
corner of Fourth and Varnum Streets, N. E., at about 12:00 
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or 12:30 a.m. on the morning of March 10, 1966 (Tr. 155). 
While he was standing there, he saw one car proceed from 
the Fourth and Varnum intersection along Varnum toward 
the Third and Varnum intersection (Tr. 155). He then heard 
an argument (thereby corroborating Jackson’s version of the 
events), and about two minutes after the car passed, he 
heard shots (Tr. 155-156). 


After the jury verdict of conviction, but prior to sentenc- 
ing, Ferguson was called as a witness for the defense in sup- 
port of Jackson’s first motion for a new trial. He testified 
that the car which he had seen proceed from the intersection 
of Fourth and Varnum had been a 1962 Cadillac hardtop 
(A Tr. 103). Later, after the shooting had stopped, he 
walked up Varnum to the scene and saw Dr. Pope sitting in 
the same 1962 Cadillac hardtop that he had seen pass through 
the intersection of Fourth and Varnum (A Tr. 104-105). 
This, of course, corroborated Jackson’s statement that Pope 
had arrived at 308 Varnum from the opposite direction from 
Tina. 


Samuel Washington appeared as a witness for the defense 
at trial. At the time he was being called to testify, Wash- 
ington was under indictment in the District of Columbia for 
robbery (Tr. 831, 833, 836-837). Washington was asked 
whether he had helped to obtain from another man a 38 
caliber pistol for Tina on January 14, 1966 (Tr. 525). He 
refused to answer the question on the ground that it might 
tend to incriminate him (Tr. 525). Over repeated objection 
by counsel for Jackson, the trial judge refused to permit 
counsel for Jackson to comment on Washington’s failure to 
testify (Tr. 828-840, 853-859), but proceeded himself to 
comment upon it (Tr. 973-974). 


After the jury verdict, but prior to sentencing, Washington 
was called as a defense witness in support of Jackson’s first 
motion for a new trial. This time he was willing to answer 
questions because he was no longer under indictment (A Tr. 
4). He testified that Tina had seen him on January 14, 
1966, and had asked him if he had a gun. He said no, but 
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he knew where he could get one (A Tr. 112). Then they 
drove in Tina’s car to Brookland Street, N. E., and got a 
38 from a man named Maurice Hope (A Tr. 112-113, 118). 
Since Tina did not have the money to pay for the gun at 
that time, she and Washington drove to 52nd and East Cap- 
itol Streets. Tina drove into a lot and told Washington to 
wait in her car (A Tr. 113). “Then she came and had me 
get — and got out of the car and got in the hallway. I got 
out of the car and that is when a tall dark skinned fellow 
came out and checked over the gun and said, ‘I will see you 
tonight.’” ‘“Q. How was he dressed?” “‘A. He had ona 
white coat, something like doctors wear, or something like 
that” (A Tr. 113). 


The man in the white doctor’s coat gave Washington $40, 
Washington gave the gun to Tina, and she gave the gun to the 
man (A Tr. 113). Tina kissed the man and said she would 
see him a little later that night, and Washington left the 
scene in a cab (A Tr. 114). 


Since Jackson was not able to rely upon Washington’s im- 
portant testimony and some of Ferguson’s prior to the jury 
verdict, Jackson’s case was predicated on substantial evidence 
that Pope was an adulterer who was attempting to break up 
Jackson’s marriage (Tr. 75-76, 516, 538-543, 585); that Jack- 
son and his wife were attempting a reconciliation prior to 
the time she was shot (Tr. 77, 78, 371, 545), that Pope ob- 
jected to the reconciliation and wanted Tina to leave Jackson 
for good (Tr. 77, 550); and that when Tina seemed to be 
siding with Jackson, Pope shot and killed her and attempted 
to run over Jackson (Tr. 77, 78, 550-552). 


There was ample evidence to support Jackson’s contention 
that Pope had been having an affair with Jackson’s wife. 
Jackson had first met Pope in 1961 (Tr. 537). Since he re- 
spected him as a doctor, he had sent Tina to him as a patient. 
But Jackson soon found out that Pope was taking advantage 
of the doctor-patient relationship (Tr. 556). Jackson first 
became suspicious of Pope’s intentions when an attorney 
whom Jackson knew found Pope and Tina having lunch to- 
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gether in September or October of 1965 (Tr. 585). Although 
Tina normally arrived home from her work at the Census 
Bureau at 5:45 p.m., she began to arrive at 8:00 or 8:30 
p.m. When Jackson asked her why, she said she had been 
going to Pope’s office for treatments (Tr. 539). One morn- 
ing about 2:00 a.m., Jackson returned home unexpectedly 
from a business trip out of town, and found Pope in his 
home; Tina’s explanation was that Pope had been treating 
her for menstrual pains (Tr. 541). 


Another evening, when Jackson was driving home around 
11:00 p.m., he passed Tina going in the opposite direction. 
He decided to follow her. She went to the Presidential Arms 
at 13th and G Streets, N. W., and walked into the lobby. 
Pope met her and went upstairs with her (Tr. 542). She had 
an engagement there as an exotic dancer.? She came down 
around 2:15 or 2:30 a.m. and walked up the street to a res- 
taurant. When Jackson arrived at the restaurant, she was 
sitting having coffee with Pope (Tr. 543). Her explanation 
was that Pope was discussing the problems he was having 
with his own wife (Tr. 543). Although Pope had originally 
come to the hotel with his wife, he never denied being alone 
with Tina at the restaurant (Tr. 76, 190, 543, 811). 


In addition to Jackson’s own testimony, Carroll Tyler, an 
attorney who had been representing Tina, testified that Pope 
had also been one of his clients for four or five years (Tr. 
367), that Tina had called him once from Pope’s office to 
discuss her annulment suit against Jackson, and that Tyler 
recalled speaking to Pope on that occasion (Tr. 373). Tyler, 
obviously a witness sympathetic to the prosecution, stated 
in answer to a question that he had handled “‘other matters 
for Dr. Pope also” (Tr. 622), with the clear implication that 
he was representing Pope’s interest in Tina’s annulment suit 


To support part of appellant’s contention that Pope was an adul- 
terer, appellant attempted to introduce at trial two pictures of Tina 
in poses as an exotic dancer. (See Defendant’s Exhibits 1 and 2 for 
identification, Appendix A of this Brief.) These pictures were erro- 
neously excluded from the jury’s consideration by the trial court. 
(See Argument III below.) 
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as well as the “other matters.”” There was even an indication 
that Pope had paid Tyler for some of Tina’s bills (Tr. 516). 
A detective who had been hired by Jackson testified that he 
recognized Pope as the man he had seen entering the base- 
ment of the house at which Tina was staying (308 Varnum, 
N. E.) around 11:00 p.m. one night (Tr. 792 A - 792 B)./9 


Pope himself admitted he had been to Tina’s house about 
four times (Tr. 213). Casting considerable doubt on her sta- 
tus as a mere part-time secretary, Pope also admitted that he 
did not know whether Tina took down her notes in short- 
hand (Tr. 194) and that all he knew about her employment 
background was that she had worked as a statistical clerk 
(Tr. 183). He also admitted he had accompanied Tina to a 
meeting at Carroll Tyler’s office (Tr. 198). 


Since Jackson’s trial attorney knew the extent to which 
his case hinged on the jury’s believing Jackson and not Pope, 
he wanted to be certain that none of the prospective mem- 
bers of the jury panel had been involved in a similar “love 
triangle” type of situation—particularly if any of them, like 
Pope, had occupied the position of an adulterer trying to 
break up a marriage. Accordingly, Jackson’s trial counsel 
asked the prospective jurors several questions on voir dire 
about their possible involvement in similar situations (Tr. 
36-37): 


MR. JOHNSON: Ladies and gentlemen of the jury, 
this case involves the relationship between a wife, a 
husband, it is the deceased, the wife, the defendant 
is the husband, and an alleged lover of the wife. Has 
any member of the prospective jury panel been a de- 
fendant in a domestic relations case in which that 
person, either the defendant or the plaintiff, in which 
the question was involved where someone was trying 
to break up a marriage? [No response] [emphasis 
added]. 


10% police officer later claimed that the detective had originally 
stated that he was unable to make a positive identification (Tr. 871- 
872). 
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Has any member of the jury panel had any relation- 
ship in any domestic relations branch or in any crimi- 
nal case in the District of Columbia in which the 
charge was that a person was trying to break up a 
marriage between a husband and a wife? [No re- 
sponse] [emphasis added]. 


Has any member of the jury panel been either a 
plaintiff or a defendant in a domestic relations case 
that was paid for, that is, where the services of a 
lawyer were paid for by a person other than the party 
involved, that is yourself, or your spouse? [No re- 
sponse] . 


Has any member of the prospective jury panel been 
given a divorce or suffered a divorce as a result of a 
charge that he or she has been guilty of adultery? 
[No response] [emphasis added]. 


Has any member of the jury panel — that is, of 
the prospective jury panel, been deserted or left by 
an errant husband or wife? [No response] [empha- 
sis added]. 


Counsel for the prosecution asked the prospective jury 
panel “whether or not any of you ladies or gentlemen of the 
prospective jury know of any reason whatsoever why you 
as jurors could not sit in this case * * * and render a fair 
and impartial verdict * * *. I again take it by your silence 
that your answers are in the negative * * *” (Tr. 33). 


The Court itself cautioned the prospective jury members 
(Tr. 8): 


[Counsel for defense and prosecution] will have the 
opportunity of identifying witnesses. They will have 
the opportunity to ask you questions to determine 
whether you know anything about this case, whether 
you know any of the parties; whether you have ever 
had any experience in the past of your own that 
would, in any way impose upon your mind a restric- 
tion so that you could not sit in this particular case 
and render a fair and impartial verdict based solely 
on the evidence that is presented in court [emphasis 
added]. 
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When the prospective panel members were asked whether 
any of them knew any of the prospective witnesses in the 
case, one lady admitted she knew Edwina Swearingen, a gov- 
ernment witness (Tr. 26). No one else admitted knowing 
Edwina. One of those who remained silent when asked this 
question, and who also remained silent when asked the other 
questions referred to above, was William Brody Kemper, 
Jr/1 Kemper was eventually seated as one of the jury 
panel of twelve (Tr. 52), all of whom were warned that they 
should notify the court immediately if anyone talked to 
them (Tr. 64). 


After the verdict was rendered, but prior to sentencing, 
Jackson’s trial counsel learned for the first time that Kemper 
had not only been involved in a “love triangle” similar to the 
one consisting of Jackson, Tina and Pope, but that Kemper 
had had an intimate affair with a woman whose husband al- 
legedly shot her to death on a night after she had returned 
home from a date at a restaurant with Kemper, just 6 months 
prior to the Jackson trial. The extent of Kemper’s involve- 
ment with this woman, Matressa Tibbs,/? was exhaustively 
documented in the several hearings held on Jackson’s motion 
for a new trial. It was also established that Kemper, while he 
was sitting on the jury, failed to tell the court that he had rec- 
ognized Edwina Swearingen, a prosecution witness, and that 
he had had an unauthorized conversation with another per- 
son during the trial. The only person who denied the ex- 
tent of Kemper’s involvement with Matressa was Kemper 
himself. Everyone else who testified either amply supported 
the contention that Kemper had had an intimate affair with 
Matressa, or simply did not know whether he had or not. 


u Kemper, however, obviously was paying attention to the ques- 
tions being asked on voir dire because, in response to a question ask- 
ing the members of the prospective panel whether they had sat as 
jurors in other cases and, if so, what kind of cases, Kemper answered, 
“I was on a narcotics case last week” (Tr. 47). 


“ 2Throughout the transcripts of the various hearings on appellant’s 
motion for a new trial, Matressa Tibbs is variously referred to as Patri- 
cia, Matricia, and Mrs. Tibbs. 
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The evidence on this phase of the case is detailed in Argu- 
ment I below. 


At the close of the first hearing on appellant’s motion for 
a new trial, the court expressed its concern about the testi- 
mony that had been presented at the hearing (A Tr. 222), 
acknowledged to trial counsel for appellant that “you have 
got a perfect situation with Tibbs’ trial’/3 (A Tr. 224), but 
nevertheless denied appellant’s motion (A Tr. 221). At the 
close of the rest of the hearings on appellant’s motion for 
new trial, the court noted that the evidence and the interre- 
lationship of a number of people raised “many questions in 
the Court’s mind” (E Tr. 24), but “the Court has to make a 
decision sometime in this case, and the Court is going to 
deny the motion for a new trial. Send it to the Court of 
Appeals” (E Tr. 24). The case has now reached the Court 
of Appeals, and for the reasons outlined below, we respect- 
fully submit that this Court should reverse the decision of 
the District Court. 


CONSTITUTIONAL PROVISIONS 
AND RULES INVOLVED 


“No person shall * * * be deprived of life, liberty, or 
property, without due process of law * * *.” Fifth 
Amendment to the Constitution of the United States. 


“In all criminal prosecutions, the accused shall enjoy 
the right to a * * * trial, by an impartial jury * * *.” 
Sixth Amendment to the Constitution of the United 
States. 


“If the offense charged is punishable by death, each 


side is entitled to 20 peremptory challenges * * *.” 
Federal Rule of Criminal Procedure 24(b). 


13 At that time, Mr. Tibbs was on trial for the alleged murder of 
his wife, Matressa, on the night of December 5-6, 1965. The trial 
resulted in a hung jury. 
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“The court on motion of a defendant may grant a 
new trial to him if required in the interest of jus- 
tice * * *.” Federal Rule of Criminal Procedure 
33. 


STATEMENT OF POINTS 


Three principal points are presented on appeal. 


The first concerns the constitutionality under the Fifth 
and Sixth Amendments and the legality under Federal 
Rule of Criminal Procedure 24(b) of appellant’s conviction 
of first degree murder, assault with a dangerous weapon, 
and assault with intent to kill. Appellant contends that his 
conviction was unconstitutional and unlawful because one 
of the jurors who convicted him concealed his bias and 
prejudice. He contends further that the juror’s bias arose 
from the fact that both appellant and the juror were involved 
in “love triangles” consisting of a married couple and the 
“other man”; that both “love affairs” ended in the shooting 
to death of the wives allegedly by their husbands; that the 
complaining witness against appellant and the only witness 
besides appellant to the crimes charged was the “other man” 
in appellant’s “love triangle”; and that the juror, whose 
“Jove triangle” had ended in the shooting death of the mar- 
ried woman only six months prior to appellant’s trial, would 
naturally tend to resolve conflicting testimony given by ap- 
pellant and the “other man” in favor of the latter, mot as 
the result of an impartial weighing of the evidence, but 
rather as the result of prejudice and sympathy for a man 
whose role had been so remarkably similar to his own. Ap- 
pellant further contends that the juror’s concealment of his 
involvement in a “love triangle” was deliberate, but that 
even if it was not, the prejudicial effect on appellant of 
this juror’s sitting on the jury was the same. 


The second point on appeal is that the trial judge com- 
mitted prejudicial error by denying appellant’s motion for a 
new trial on the grounds of newly discovered evidence that 
appellant’s wife had purchased a .38 caliber revolver with 


15 


money given her by a man in a “white doctor’s coat” and 
had given that man the revolver two months prior to the 
crimes charged. The record shows that appellant’s wife was 
killed by a .38 caliber revolver, but no such weapon was 
ever found or traced to appellant. Appellant contended at 
trial that his wife’s physician, the “other man” in his love 
triangle, had shot his wife with a gun he brought to the 
scene. The physician, on the other hand, contended that 
appellant brought the gun and shot his wife. The jury sim- 
ply had to choose between the testimony of the husband 
and the physician. Appellant contends that if the jury had 
heard the testimony concerning the sale of a .38 caliber re- 
volver to his wife, and the subsequent conveyance of this 
revolver to the man in the ‘“‘white doctor’s coat”, he would 
probably have been acquitted. 


The third point on appeal is that the trial judge commit- 
ted prejudicial error by refusing to permit appellant to in- 
troduce in evidence two pictures of his wife performing as 
an exotic dancer. These pictures showed that appellant’s 
wife was attractive physically, and that she was engaged in 
a profession more likely than most to lead to circumstances 
which would compromise her marriage. Their introduction 
was important to appellant’s theory of his case, yet the trial 
judge improperly offered appellant a “deal” which would 
have permitted him to introduce his pictures but only if 
appellant would agree that the prosecution could introduce 
several pictures of appellant’s wife’s dead body which the 
trial judge had already previously excluded. The “‘death 
pictures” were not relevant to any issue in the case, and it 
was prejudicial to force appellant to choose both sets or 
neither set of pictures. 


16 
SUMMARY OF ARGUMENT 


I. Juror Bias. 


A. When the jury was being impaneled, the prospective 
jurors were asked several questions designed to determine 
whether any of them had been involved in “love triangles” 
similar to the one in which appellant had been involved. 
None of the prospective jurors responded affirmatively. Af- 
ter appellant was convicted, a series of hearings held by the 
trial court developed overwhelming evidence that one of the 
jurors had been involved in a “‘love triangle” which had 
ended in the shooting death of a married woman allegedly 
by her husband. Since almost all of appellant’s case hinged 
on the jury’s believing him and not the “lover” in his “love 
triangle”, the presence on the jury of a juror who occupied 
the role of the “lover” in another “love triangle’’ which 
ended in the shooting death of a married woman allegedly 
by her husband raised a presumption of prejudice under the 
opinion of this Court in Ryan v. United States, 89 US. 
App. D.C. 328, 191 F.2d 779 (1951), cert. denied sub nom. 
Duncan v. United States, 342 U.S. 928 (1952). Since the 
only evidence that the juror was not involved in such a 
“Jove triangle” was the juror’s own testimony, and since 
“that alone is too uncertain a basis for resolving the issue 
of prejudice”, Ryan v. United States, supra, the presump- 
tion of prejudice was not rebutted as a matter of law. There- 
fore, since it would have been an abuse of discretion if the 
trial judge had refused to dismiss this juror for cause if his 
involvement in the parallel “love triangle” had been revealed 
on voir dire, appellant was denied due process of law under 
the Fifth Amendment and his right to a trial by an impar- 
tial jury under the Sixth Amendment when the juror’s in- 
volvement actually was revealed and the trial judge failed 
to grant a new trial. 

B. The questions asked of the prospective jury panel on 
voir dire were sufficient to put the prospective jurors on 
notice that the case on which they might sit involved a 
“love triangle” ending in death, and that trial counsel for 


17 


appellant wanted to know whether any of them had been 
involved in any similar situation. Under these circumstances, 
a juror’s concealment of his involvement in such a “love tri- 
angle” ending in the shooting death of a married woman 
could only have been deliberate. This deliberate conceal- 
ment impaired appellant’s exercise of his right to peremptory 
challenges under Federal Rule of Criminal Procedure 24(b) 
because appellant only exercised 8 of the permissible 20 
peremptory challenges at trial (Tr. 53, 58, 59). Given the 
nature of the facts surrounding the crimes with which ap- 
pellant was charged, and assuming that trial counsel for ap- 
pellant had learned on voir dire that one of the prospective 
jurors had been involved in an exactly parallel situation, trial 
counsel for appellant would almost certainly have exercised 
one of his peremptory challenges to strike that juror from 
the panel. Therefore, appellant’s right to a peremptory chal- 
lenge was impaired, and a new trial must be granted under 
the standards set forth by this Court in Carpenter v. United 
States, 69 U.S. App. D.C. 306, 100 F.2d 716 (1938). 


However, even if it were to be determined that the facts 
of this case do not justify a conclusion that the juror’s con- 
cealment of his involvement in a “love triangle” ending in 
the shooting death of the wife was deliberate, appellant’s 
right of peremptory challenge was still impaired because the 
effect of the juror’s silence was to mislead the court and 
counsel as to his competency. Several civil cases decided 
after the Carpenter decision in other jurisdictions have re- 
versed jury verdicts when concealment of material facts on 
voir dire was not deliberate. E.g., Consolidated Gas & 
Equip. Co. v. Carver, 257 F.2d 111 (10th Cir. 1958). It is 
submitted that in this capital criminal case, the standards for 
scrutinizing a juror’s conduct must be at least as strict as in 
civil cases. Thus, even if the juror’s concealment of material 
facts in the instant case was not deliberate, appellant’s convic- 
tion still must be reversed because of the effect of that con- 
cealment. 


C. Even if the information about a juror’s having been 
involved in a “love triangle” ending in the death of a married 
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woman was to be considered insufficiently material to have 
justified the juror’s dismissal for cause, it was sufficiently 
material to have prompted the trial judge to dismiss the juror 
out of an abundance of caution had the information about 
the juror’s involvement been revealed on voir dire. Under 
these circumstnaces, the trial judge’s subsequent refusal to 
grant a new trial when the juror’s background did become 
known after appellant’s conviction was an abuse of discre- 
tion. 


D. Although the trial judge had expressly told the im- 
paneled jurors not to talk with any outside party about the 
case and to notify the court immediately if any outside party 
talked with any of them about the case, the same juror who 
was involved in a “love triangle” parallel to that of appellant’s 
also admitted that he had had an unauthorized conversation 
with an outside party during the trial. Since there was 
nothing introduced in the instant case to rebut the presump- 
tion of prejudice that attaches to such conversations, appel- 
lant is entitled to a new trial under the standards set by the 
Supreme Court in Mattox v. United States, 146 U.S. 140, 
149-150 (1892). 


Il. Newly Discovered Evidence. 


The trial judge committed prejudicial error by denying 
appellant’s motion for a new trial on the grounds of newly 
discovered evidence that appellant’s wife had purchased a 
38 caliber revolver with money given her by a man in a 
“white doctor’s coat” and had given that man the revolver 
two months prior to the crimes charged. This evidence was 
not introduced at trial because the witness who testified 


about the sale was under indictment for robbery and refused, 
when called at the trial, to answer questions about the sale 
of the revolver, claiming his privilege against self incrimina- 
tion. The evidence was material because it was established 
at trial that appellant’s wife had been killed by a .38 caliber 
revolver, but no such weapon was ever found or traced to 
appellant. However, appellant had testified at trial, without 
any corroboration, that his wife’s physician, who was also 
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the “other man” in the “love triangle”, had shot his wife 
with a gun that the physician brought to the scene of the 
shooting. The physician claimed that appellant brought the 
gun and did the shooting. If the evidence of the transmis- 
sion of the .38 caliber revolver to a man in a ‘“‘white doctor’s 
coat” had been before the jury, appellant would probably 
have been acquitted. 


Therefore, appellant satisified all the prerequisites for 
granting a new trial on the grounds of newly discovered evi- 
dence as laid down by this Court in Thompson v. United 
States, 88 U.S. App. D.C. 235, 188 F.2d 652 (1951). Thus, 
since it was in the interest of justice pursuant to Federal 
Rule of Criminal Procedure 33 that appellant obtain a new 
trial, the trial court’s failure to grant one on the grounds 
of newly discovered evidence was an abuse of discretion. 


Ill. Pictures of Appellant's Wife as an Exotic Dancer 


The trial court committed prejudicial error when it re- 
fused to permit appellant to introduce two photographs of 


his wife posing as an exotic dancer which were relevant to 
his theory of the case. The court stated that its reason for 
excluding the photographs was that they would tend to hold 
the deceased in a poor light. However, it is entirely proper 
to introduce photographs as evidence of character even when 
that evidence reveals the subject in an unflattering pose so 
long as that pose is relevant to an issue in the case. 
C. Scott, PHOTOGRAPHIC EVIDENCE § 658, at 557 (1942). 


The trial court here compounded its error by offering ap- 
pellant a “deal” under which the photographs of appellant’s 
wife as an exotic dancer would be admitted but only if ap- 
pellant consented to the introduction in evidence of several 
photographs of his wife’s dead body (which had no relevance 
to any issue at trial). 

There was nothing about either set of pictures that re- 


quired the introduction of one set to be conditioned on the 
introduction of the other. In this capital case, the trial 
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judge’s prejudicial exclusion of the photographs of appel- 
lant’s wife posing as an exotic dancer requires that ap- 
pellant’s conviction be reversed. 


ARGUMENT 


(Appellant respectfully requests that this Court take spe- 
cial notice of the following pages of the trial transcript in 
connection with Argument I below: Tr. 8, 26, 33, 36-37, 
47, 49-50, 52-53, 58-59, 64, 75-78, 183, 190, 194, 198, 
213, 367, 371, 373, 516, 537-543, 545, 550-552, 556, 585, 
622, 792A-792B, 811, 871-872, 991-992, 994-995. Appel- 
lant also respectfully requests that this Court take special 
notice of the entire transcripts of the hearings on appel- 
lant’s motions for new trial held on July 15, 19, 20, 1966; 
March 3, 17, 1967: and April 12, 1967: A Tr. 1-230; C Tr. 
1-91; D Tr. 1-42; and E Tr. 1-25) 


I. 


Appellant Was Denied Due Process of Law and His 
Right to a Trial by an Impartial Jury Because: 


A. One of the Jurors Who Convicted Him Was Sufficiently Biased 
Against Him That a Failure To Dismiss Him for Cause if His 
Bias Had Been Known When the Jury Was Being Impaneled 
Would Have Been an Abuse of Discretion Requiring a New Trial. 


The first issue involves an extraordinary situation that 
came to light after appellant’s trial and was fully explored 
in five post-trial hearings on a motion for new trial. The is- 
sue revolves about two separate “‘triangle” love affairs—one 
involving the appellant, and the other involving a juror at 
his trial. It is appellant’s contention that the juror, in his 
own “triangle” affair, was in precisely the same position as 
the third party in appellant’s affair (Dr. Pope), who was also 
the chief witness against him, and therefore was unduly preju- 
diced against appellant. Both affairs included the killing of 
wives. 
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The following is a brief summary of the evidence that 
William Brody Kemper, Jr., was having an affair with Mrs. 
Matressa Tibbs at the time she was killed (allegedly by her 
husband) just a matter of months prior to the time that 
Kemper sat as one of the jurors who convicted appellant: 


A co-worker of both Kemper and Matressa, Mrs. Venetia 
Johnson,/4 testified that Brody and Matressa were having an 
affair (A Tr. 52); that they were going together (A Tr. 52); 
that they were intimate (A Tr. 53); and that everybody knew 
about their relationship (A Tr. 53; C Tr. 50). When she saw 
them alone, Kemper’s and Matressa’s attitudes toward each 
other were “like a girl friend and boy friend” (C Tr. 34-35). 


Mrs. Johnson said she had first become aware of the rela- 
lationship between Kemper and Matressa in 1956 or 1957 
when she saw them alone together at lunch (C Tr. 33). Af- 
ter that, Kemper had called Matressa often at work, fre- 
quently from the elevator telephone (presumably so his con- 
versation would not be overheard) (C Tr. 37), and Matressa 
had called Kemper at least three or four times a week (C 
Tr. 37). Kemper admitted to her that there was a rela- 
tionship between himself and Matressa (C Tr. 34). 


Mrs. Johnson had seen Kemper and Matressa together five 
or six times other than at lunch (C Tr. 35). She had seen 
them at Alfred’s Steak House (A Tr. 54). She had seen them 
a couple of times at Haines Point; she saw Matressa in Kem- 
per’s car several times long after working hours. On these 
occasions they were alone together (C Tr. 35). Once when 
Matressa and Mrs. Johnson went to a seamstress for fittings, 
Kemper picked Matressa up at the seamstress’ place (A Tr. 
57). Mrs. Johnson said Matressa had a child by Brody (C 
Tr. 40). 


Kemper’s relationship with Matressa continued up until 
the time Matressa was killed (C Tr. 38). Mrs. Johnson called 


14Venetia Johnson is variously referred to throughout the tran- 
scripts of the various hearings on appellant’s motion for a new trial as 
Vanessa or Venecia Johnson. 
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Kemper on December 6, 1965, the morning after Matressa 
was shot (C Tr. 38, 39). Kemper was “‘upset’’, “shook up”; 
“he said he felt like his knees buckled” (C Tr. 39). The 
night of December 6, 1965, Kemper came over to Mrs. John- 
son’s and cried (C Tr. 40). Kemper told Mrs. Johnson that 
he had joined Matressa at Jackie Lee’s the night she was shot 
(C Tr. 41). This was one of the reasons he had been so 
shocked when he heard the news of her death on the radio (C 
Tr. 41). 


Mrs. Johnson also identified Kemper and Matressa in five 
pictures introduced in evidence during the March 3, 1967, 
hearing on appellant’s motion for new trial./5 (C. Tr. 30) 
One of the pictures/® had been in Mrs. Johnson’s posses- 
sion. The other four pictures! 7 were found in Matressa’s 
effects by her husband after she died and turned over to 
John Shorter, her husband’s attorney. Shorter subsequently 
turned them over to the first of the undersigned attorneys (B 
Tr. 3-4; C Tr. 57; D Tr. 5-6). 


Kemper’s wife also testified. She stated she had known 
Matressa (A Tr. 190). One afternoon about 3:00 p.m., Mrs. 
Kemper returned to her apartment unexpectedly; she caught 
Kemper and Matressa on the sofa; both of them were in a 
state of undress; and Matressa tried to put her clothes on as 
fast as possible (A Tr. 191). Mrs. Kemper identified a coat 
belonging to Matressa as the coat she saw the day she caught 
Matressa in her apartment (A Tr. 193). Mrs. Kemper iden- 
tified her husband and Matressa in a group picture at a res- 
taurant/® (A Tr. 194). Mrs. Kemper separated from her 


15 These pictures, originally numbered Defendant’s Exhibits 1, 2, 
3, 4, and 5, were renumbered Defendant’s Exhibits 1b, 2, 3, 4, and 
5 (D Tr. 4-5) and are reproduced in Appendix A of this Brief. 

16Defendant’s Exhibit 5. 

!7Defendant’s Exhibits 1b, 2, 3, and 4. 

18 This picture was originally introduced in evidence as Defendant’s 
Exhibit 1 during appellant’s first motion for new trial (A Tr. 219). It 
was subsequently renumbered Defendant’s Exhibit 1a (D Tr. 4-5). 
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husband the same night she caught him with Matressa, and 
she has not returned to him since (A Tr. 194). 


Three co-workers of Kemper, in addition to Mrs. Johnson, 
testified. Benjamin Ashton stated that he had seen Kemper 
and Matressa eating lunch together alone (C Tr. 69), and that 
he had seen them eating together at one of the three places 
along the parkway in the spring or summertime, or in the 
cafeteria, or small bars (C Tr. 72). He also testified that it 
was assumed that Kemper and Matressa had a relationship 
(C Tr. 71). Doris Carter testified that she simply did not 
know anything about the relationship of Kemper and Ma- 
tressa (C Tr. 85), and Vivian Bostick “‘couldn’t say” and 
“didn’t know” whether there had been a relationship be- 
tween them, although she identified Brody and Matressa in 
four pictures/® (C Tr. 89). 

Counsel for the prosecution and for appellant stipulated 
during the hearing of March 3, 1967, that Matressa and her 
husband had been married approximately 12 years prior to 
the date that he allegedly shot her (C Tr. 27; see also D Tr. 
20). 

Kemper himself testified twice—first on July 15, 1966, 
and then on April 12, 1967. During his first testimony, Kem- 
per stated that he and Matressa had been friends for the pe- 
riod they worked together—about eight years (A Tr. 25). 
He stated that he had separated from his wife in September, 
1965 (A Tr. 27), but that his wife had not found him with 
Matressa in their apartment (A Tr. 27), and his relationship 
with Matressa had not been the cause of the breakup of his 
marriage (A Tr. 28). Kemper denied that he had ever been 
“keeping company” with Matressa (A Tr. 27, 37), and spe- 
cifically that he had been with her the night she had been 
shot, December 5-6, 1965 (A Tr. 25, 43). He denied that 
he had ever been involved in a domestic relations “‘triangle”’ 
(A Tr. 40).29 

19 as renumbered, these are Defendant’s Exhibits 1b, 2, 3, and 4, 
reproduced in Appendix A to this Brief. 


20K emper also stated that he had never met or talked to Mrs. 
Swearingen (A Tr. 32), although she swore to the contrary (C Tr. 4- 
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As noted, Kemper next testified on April 12, 1967. This 
time he was confronted with compromising pictures of him- 
self and Matressa*/ that had not been introduced at the pre- 
vious hearing. Kemper acknowledged that the pictures de- 
picted Matressa and himself (E Tr. 7), and he did not ques- 
tion their authenticity (E. Tr. 12). He stated that the pic- 
tures were taken in the summer of 1961 at Carr’s beach (E 
Tr. 7), but he did not remember who took them (E Tr. 11), 
and he could not “recall” taking the pictures himself with 
an automatic device (E Tr. 13). 


His explanation of these pictures—which show Matressa 
and himself alone on a completely deserted beach in each 
other’s arms—was incredible. He said they had gone to Carr’s 
beach as part of a group (E Tr. 17-19) although he could 
not explain why the group was nowhere in sight. He was 
not sure whether it had been a church group or a group of 
his fellow employees (of whom Matressa was one) at CIA 
(E Tr. 8). If it had been a church group, Kemper said, he 


6). He admitted he had had an unauthorized conversation with Mrs. 
Johnson during the trial, but he denied telling her that he had recog- 
nized Edwina Swearingen (A Tr. 32-34). He admitted that he had 
failed to report his conversation with Venetia to the court (A Tr. 34- 
36). For her version of the conversation, see A Tr. 59; C Tr. 43. 


21 at the April 12, 1967, hearing, counsel for appellant objected 
to the court, sua sponte, calling Kemper as a witness. When appel- 
lant’s counsel was preparing his case for the hearing of March 3, 1967, 
in which he planned to introduce the compromising pictures (Defend- 
ant’s Exhibits 1b, 2, 3, and 4 reproduced in Appendix A of this Brief), 
he had advised counsel for the prosecution of his intention not to 
call Kemper. Counsel for the prosecution stated that the prosecution 
was content to rely on Kemper’s testimony of July 15, 1966, and 
therefore would not call him. However, during the more than five 
weeks which elapsed between March 3 and April 12, Kemper obviously 
had an opportunity to find out about these pictures. Thus counsel 
for appellant was denied the element of surprise in confronting Kem- 
per with the pictures, since he assumed after consultation with the 
prosecution that Kemper would not be recalled. Had counsel for 
appellant known that Kemper would be called, he might have struc- 
tured his presentation of pictures and witnesses in a different way. 
However, the court overruled the objection (E Tr. 2-5). 
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would not know which one it was because he was not affil- 
iated with it (E Tr. 10). He could not remember whether 
the minister of the church had been there (E Tr. 14), what 
time of day he had gone (E Tr. 14), or what month in 1961 
it had been (E Tr. 9). 


At first, Kemper stated that he could not remember the 
name of a single other individual who had gone along on the 
outing (E Tr. 11). He was asked how he could remember 
clearly that the outing had taken place in 1961 (E Tr. 14), 
and he answered that he was able to place the date “because 
of the fact I stopped associating or going out with that 
crowd around 1962” (E Tr. 14), although he could not 
name or otherwise identify the crowd. Kemper then said 
that Mr. Carter might have been in the group, but he was 
not sure (E Tr. 14). “Q. So we don’t know who the group 
was but we know you stopped going with them in ’62? A. 
Yes.” (E Tr. 15). Kemper admitted he might have driven 
home from the beach party with Matressa (E Tr. 19). 


Thus, the sole evidence that Kemper did not have an affair 
with Matressa was Kemper’s own testimony that Matressa 
was only a co-worker. Yet when this is arrayed against the 
testimony of Kemper’s wife, that she left Kemper the day 
she found him and Matressa in her apartment; of Mrs. John- 
son, that the affair was common knowledge and of long 
standing; and, perhaps most persuasive of all, the pictures of 
Kemper and Matressa together, it is clear that the affair 
was overwhelmingly documented. There was no evidence 
that either Jackson or his trial counsel knew about Kemper’s 
affair with Matressa until after the verdict had been rendered 
and the jury excused (A Tr. 83, 85, 172-174; D Tr. 12). On 
this record, cases in the District of Columbia make it clear 
that, if the facts about Kemper’s affair with Matressa had 
been revealed when the jury was being impaneled, Kemper 
could have been successfully challenged for cause, and a fail- 
ure to dismiss him for cause would have been an abuse of 


22 See especially Defendant’s Exhibits 1b, 2, 3, and 4 in Appendix 
A of this Brief. 
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discretion. Since these facts were not revealed and Kemper 
sat on the jury that convicted appellant, a new trial must 
be granted. 


In Ryan v. United States, 89 U.S. App. D.C. 328, 191 
F.2d 779 (1951), cert. denied sub nom. Duncan v. United 
States, 342 U.S. 928 (1952), defendants were convicted of 
robbery. After the verdict had been rendered, defense coun- 
sel discovered that several jurors had had ex parte communi- 
cations with the prosecuting attorney during the trial about 
matters not pertaining to the trial. He also discovered that 
one juror had asked the prosecuting attorney whether, when 
defense counsel had inquired on voir dire whether anyone 
on the panel had ever been robbed or had ever had anything 
stolen or taken from him, he should have revealed that a rear 
view mirror had been stolen from his car. The prosecuting 
attorney had told him no, that this fact had no bearing on 
the case. The conversation was revealed in a post-trial mo- 
tion for new trial by defense counsel. 


This Court held that the facts “raised a presumption of 


prejudice.” 89 U.S. App. D.C. at 329, 191 F.2d at 780. 
The Court went on to state that a ‘“‘judge’s conclusion [that a 
juror’s impartiality had not been affected] * * * may not rest 
entirely upon the testimony of the jurors * * * because that 
alone is too uncertain a basis for resolving the issue of prej- 
udice.” 89 U.S. App. D.C. at 330, 191 F.2d at 781. The 
Court noted, however, that the trial judge had not based 
his denial of the motion for new trial on the conclusions 
of the jurors as to their own impartiality. Rather, the trial 
judge “pointed out that one of the attorneys who represented 
the accused at the trial witnessed the conduct complained 
of, that the other defense counsel was advised of it, and yet 
neither took action.”” 89 U.S. App. D.C. at 330-331, 191 
F.2d at 781-782. On these facts, this Court concluded that 
the “presumption of prejudice” had been rebutted, and 
that the trial judge had not abused his discretion in denying 
the motion for new trial. 
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In the instant case, however, the “presumption of preju- 
dice” was not rebutted. Trial counsel for appellant certainly 
did not witness the conduct complained of. There is no evi- 
dence that he knew anything about the affair between Kem- 
per and Matressa until after the verdict had been rendered. 
And the prejudice in the instant case was certainly much 
greater than having a juror on the panel in a robbery case 
who had once had a rear view mirror stolen from his car. 
Appellant in the instant case was on trial for murder. Vir- 
tually his entire case rested on the jury’s believing his own 
testimony and not that of his wife’s lover. And yet a juror 
who convicted him concealed his participation in an exactly 
parallel situation. 


Even though the facts in this record clearly demonstrate 
bias and prejudice on the part of Kemper, there is authority 
in the District of Columbia that it is not necessary to dem- 
onstrate actual prejudice on the part of a juror as a prereq- 
uisite to ordering a new trial. United States v. Brown, 179 
F. Supp. 478 (D.D.C. 1959), and United States v. Henson, 


179 F. Supp. 474 (D.D.C. 1959). 


Brown was a prosecution for robbery. Mrs. Henson, a 
prospective juror, was asked on voir dire whether she knew 
the facts of the case. She remained silent. In fact, Mrs. 
Henson had discussed the case with the defendant’s mother, 
according to an affidavit by the United States attorney, 179 
F. Supp. at 475, and, at the very least, Mrs. Henson recog- 
nized the defendant’s mother when she took the stand to 
testify. 179 F. Supp. at 476-477. Defense counsel was in- 
formed of these facts but failed to relay the information to 
the court. Defendant Brown was granted a new trial on the 
robbery charge. Although Judge Youngdahl was “unable to 
determine”’ whether defendant had been prejudiced, he nev- 
ertheless thought it necessary, sua sponte, to grant a new 
trial because of the contumacious concealment of material 
facts by a juror. 179 F. Supp. at 478. 


Certainly, one would expect that the standards governing 
juror bias ought to be much stricter in criminal than in civil 
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cases, especially in capital cases such as the instant one. Yet 
even under the standards applied in the District of Columbia 
in civil cases, it is clear that appellant here must be granted 
a new trial. In Marvins Credit, Inc. v. Steward, 133 A.2d 
473 (D.C. Mun. App. 1957), plaintiff sued defendants to re- 
cover payment for merchandise sold to them. Judgment was 
for defendants, and plaintiff appealed. The Municipal Court 
of Appeals held that the failure of a juror to respond to 
questions on voir dire as to whether any member of the pro- 
spective jury panel had a charge account with the plaintiff 
or had been sued on a charge account by any credit store, 
when in fact that juror and her husband had a charge ac- 
count with the plaintiff and had been sued in garnishment 
thereon, required a new trial for plaintiff. Surely if a credit 
agency is entitled to a new trial on such facts, a man who 
has been sentenced to life imprisonment is entitled to a new 
trial under the facts of the instant case. 


Although appellant has found no cases in the District of 
Columbia the facts of which even approximate those of the 


instant case, there are several cases outside the District in 
which courts have ordered new trials on somewhat analogous, 
and much less compelling facts. Thus, United States ex rel. 
DeVita v. McCorkle, 248 F.2d 1 (3rd Cir.), cert. denied, 355 
U.S. 873 (1957), was a habeas corpus proceeding by a state 
prisoner convicted of murder arising out of armed robbery. 
During voir dire one of the prospective jurors was asked 
whether he had ever been robbed. Then another juror, one 
Kuhnle, had his attention directed to the questions concern- 
ing robbery experiences that had been asked of the previous 
juror. Kuhnle failed to disclose that he had recently been 
held up and robbed. The prosecuting attorney’s summation 
vividly reminded the juror of his own robbery experience. 
On these facts, the Third Circuit held that there was such 
bias as to amount to a denial of due process under the Four- 
teenth Amendment, and ordered a new trial: 
The assurance of an impartial tribunal is too vital to 


be subjected to speculation concerning the quantum 
of prejudice flowing from this grossly disqualified ju- 
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ror. In a capital case at least counsel should be able 
to rely on prospective jurors answering questions with 
candor and not to be forced to deal with each tales- 
man as a hostile, evasive witness [248 F.2d at 8] 
[citation omitted]. 

In the instant case it is obvious that the evidence concern- 
ing the details of Pope’s relationship with Mrs. Jackson and 
the allegations that appellant had shot his wife to death 
would have vividly reminded Kemper of his own affair with 
Matressa and the fact that she had been shot to death, alleg- 
edly by her husband, only six months prior to the Jackson 
trial. It will be recalled that there was testimony that Kem- 
per cried and was “shook up” when he learned of Matressa’s 
death. In addition, in his charge to the jury, the trial judge 
repeatedly emphasized Pope’s status as the “complaining 
witness” and the jury’s duty to resolve the conflicting ver- 
sions as told by Jackson and the “complaining witness,” 
Dr. Pope (Tr. 991-992, 994-995). Just as the court held 
in McCorkle that defendant had been denied due process 
under the Fourteenth Amendment, so here appellant was 
denied due process under the Fifth Amendment. 


In Durham vy. State, 182 Tenn. 577, 188 S.W.2d 555 
(1945), defendant was convicted of rape. During the course 
of voir dire examination, a juror was asked, “What experi- 
ence have you ever had in court?”’, and he answered “‘none, 
except that I was called as a juror at this term of court in 
the case of State v. Ray Dean and excused by this court.” 
The juror failed to disclose that he had been a prosecuting 
witness in a trial for assault with intent to rape several years 
prior to his jury duty. That action had been placed on the 
“retired” docket some three years prior to the rape prosecu- 
tion of Durham on which he sat as a juror. The court re- 
versed the defendant’s conviction on the grounds of juror 
bias: 


We have nothing to suggest an abatement of his 
interest in that case and its prosecution, nothing as 
to his connection with it or how close or otherwise 
his relationship to the wronged female. We are left 
to conjecture what elements of suggestive similarity 
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exist between the facts of the assault in his case and 
those of the instant case. Certainly a presumption 
obtains that he entertained and still harbors a griev- 
ance against that other ravisher, intensified, perhaps, 
by frustration of his desire for vengeance. Surely, it 
requires no argument to convince that a man so cir- 
cumstanced would not enter upon the trial of this 
accused free from that natural feeling of resentment 
which had moved him to institute and keep alive a 
prosecution for a like offense. As this case pro- 
gressed his mind inevitably would turn to his own 
unsatisfied wrong and his judgment would be so af- 
fected thereby as to deprive him of the capacity to 
act impartially, disinterestedly, and dispassionately. 
(182 Tenn. at 587, 188 S.W.2d at 559]. 


The instant case is an even stronger one for reversal than 
Durham because here we are not “left to conjecture what 
elements of suggestive similarity exist between the facts” of 
the juror’s experience and the facts surrounding the crimes 

which appellant is alleged to have committed. 


In United States v. Reynolds, 1 Utah 319 (1876), aff, 
98 U.S. 145 (1878), defendant was convicted of the crime 
of polygamy. During voir dire, counsel for the prosecution 
asked the prospective jurors, “Are you living in polygamy?” 
Several jurors declined to answer on the grounds that their 
answer might tend to incriminate them. The prosecution 
requested that all those who failed to answer be dismissed 
for cause, and the judge did so. On appeal, defendant argued 
that the judge’s action in excluding these jurors for cause 
had been erroneous, but the court held otherwise. 


The same type of bias that would tend to arise on the 
part of a juror who was living in polygamy when the case on 
which he sat was a prosecution for polygamy clearly arose 
on the part of Kemper here. Kemper, the lover, was having 
an affair with a woman who was allegedly shot by her hus- 
band. Pope, the lover, was having an affair with a woman 
who was allegedly shot by her husband. The prosecution 
was for murder, and it was the lover’s word against the hus- 
band’s which the lover on the jury had to choose between. 
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There was only one basis on which the trial judge could 
have refused to dismiss Kemper for cause if the information 
about Kemper’s relationship with Matressa which was pre- 
sented after verdict had instead been presented during voir 
dire. That would have been upon the judge’s belief in Kem- 
per’s version of the facts and his complete rejection of the 
testimony of Kemper’s wife, of Mrs. Johnson, and of the 
clear import of the pictures of Kemper and Matressa.2> We 
submit that the evidence of record overwhelmingly proved 
Kemper’s affair. Moreover, as this Court stated in Ryan v. 
United States, supra, “the judge’s conclusion [that a juror’s 
impartiality had not been affected] * * * may not rest en- 
tirely upon the testimony of the jurors * * * because that 
alone is too uncertain a basis for resolving the issue of prej- 
udice.” 89 U.S. App. D.C. at 330, 191 F.2d at 781. The 
testimony of Mrs. Kemper and Mrs. Johnson and the pic- 
tures of Kemper and Matressa at the very least raised a pre- 
sumption of prejudice. Ryan v. United States, supra. The 
only testimony before the court which even attempted to 
rebut that presumption was that of Brody Kemper, and his 
testimony standing alone was insufficient as a matter of law. 
Under these circumstances, it was an abuse of discretion not 
to grant a new trial. 


It was an abuse of discretion because we have here the 
extraordinary situation of one man — the “other man” in a 
tragic “triangle” that ended in the death of the woman — sit- 
ting in judgment on a defendant accused of killing his wife 
as the result of the same kind of “triangle.” That is not the 
kind of impartiality that American justice requires of its ju- 
ries. It is, in fact, the very antithesis of fairness, for it in- 
volves the partiality that comes with no greater impact than 
when someone has played a key role in a dramatic affair 
ending in death. 


We do not know what was in Kemper’s mind while he sat 
in judgment, any more than we know about any juror’s 


23See especially Defendant’s Exhibits 1b, 2, 3, and 4 reproduced 
in Appendix A of this Brief. 
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thought processes. But it is hardly remote to suggest that 
Kemper would have sympathized with and believed Dr. Pope 
rather than appellant. He could even have sought retribu- 
tion, through the conviction of appellant, against whoever 
killed his own mistress. Compare Durham v. State, supra. 
In any event, he was not viewing this case from the disin- 
terested standpoint of a non-participant; he had a viewpoint 
about matters of this kind before any evidence was pre- 
sented. A conviction secured in part as the result of such 

a viewpoint cannot stand. 


B. One of the Jurors Who Convicted Appellant Concealed Informa- 
tion About His Background, Thereby Impairing Appellant’s Right 
to a Peremptory Challenge. 


When the jury was being impaneled, appellant exercised 
only eight of the permissible 20 peremptory challenges (Tr. 
53, 58, 59); Fed. R. Crim. P. 24(b).24 Since Kemper con- 
cealed vital information about his background, appellant was 
denied the right to exercise one of his remaining twelve pe- 
remptory challenges. 


The nature of the questions asked on voir dire and the in- 
formation concealed make it clear that Kemper’s conceal- 
ment was deliberate. For example, one of the questions 
asked by appellant’s trial counsel was, “has any member of 
the jury panel — that is, of the prospective jury panel, been 
deserted or left by an errant husband or wife?” In the first 
hearing on appellant’s motion for new trial, Kemper’s wife 
testified that she had left Kemper for good the very day she 
had caught him on the sofa with Matressa in her apartment. 
Even though the question referred to the jurors’ wives (hus- 
bands) as the “errant” parties, it stretches credulity to believe 
that Kemper’s motivation in remaining silent was based on a 
literal construction of the question. 


24it is possible that only seven were exercised, and that the trial 
transcript erroneously attributes a prosecution peremptory challenge 
to the defense. See Tr. 53. Appointed counsel for appellant, on mo- 
tion for new trial, argued that only seven were exercised (D Tr. 14, 
28), but whether the correct number was seven or eight, appellant 
still left several peremptory challenges unexercised. 
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It also stretches credulity to believe that Kemper did not 
know what his wife’s professed reasons for leaving him were, 
and that he kept silent following all of the questions con- 
cerning adultery and desertion out of a self-righteous belief 
that he was not involved in any such affair. Nor can it be 
said that Kemper’s silence was due to shyness, inarticulate- 
ness, or an unwillingness to spotlight himself during his first 
tour of jury duty. Compare Orenberg v. Thecker, 79 U.S. 
App. D.C. 149, 143 F.2d 375 (1944). In response to a ques- 
tion by trial counsel for appellant addressed to the entire 
panel, Kemper came forward and admitted that he had 
served as a juror on a narcotics case only the week before (A 
Tr. 47). Kemper was not the type of individual who was 
likely to fail to understand the questions propounded to 
him. He was an analyst with the Central Intelligence Agency 
(A Tr. 24). 


Kemper’s denial of an affair with Matressa naturally is 
not dispositive. Since it is improper to rely entirely on the 
juror’s testimony on this issue, one must of necessity con- 
clude that Kemper was involved in an affair with Matressa 


since Kemper’s denials were without any corroboration, 
while the existence of the affair was exhaustively docu- 
mented. Once the existence of the affair is established, 
Kemper’s concealment of it could only have been deliber- 
ate. It is the rule in this Circuit that if a juror “conceals a 
material fact which, if disclosed, would probably have in- 
duced counsel to strike him from the jury, a new trial should 
ordinarily be ordered.” Carpenter v. United States, 69 U.S. 
App. D.C. 306, 307, 100 F.2d 716, 717 (1938) (emphasis 
added). 


In Ryan v. United States, supra, the Court stated that a 
juror’s failure to disclose information which would have 
prompted counsel for defendant to exercise a peremptory 
challenge would only be grounds for reversal of defendant’s 
conviction if the failure to disclose had been deliberate. Yet 
it seems clear that a failure by a juror in a capital case to 
disclose, in answer to relevant questions, information which 
would show his obvious bias ought to be grounds for a new 
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trial whether the failure to disclose was deliberate, negligent, 
or simply the result of an honest mistake. In fact, an in- 

advertent failure to disclose such information has been held 

grounds for a new trial in several civil cases. 


For example, in Photostat Corp. v. Ball, 338 F.2d 783 
(10th Cir. 1964), plaintiffs sued defendants as the result of 
an automobile accident. The verdict was for plaintiffs, de- 
fendants moved for a new trial on the grounds of juror bias, 
and the motion was denied by the trial court. The Court 
of Appeals for the Tenth Circuit reversed. Noting that sev- 
eral jurors had failed to disclose their involvement in similar 
litigation because of misunderstanding questions on voir dire, 
the Court stated: 


None of the jurors in our case or any of their imme- 
diate family were or had been plaintiffs in a pending 
suit. On the record, their involvement in automobile 
accidents with resultant claims were [sic] inadvert- 
ently withheld due to a misunderstanding of the 
questions on voire dire. But the information was with- 
held through no fault of the unsuccessful litigant. 
But it did involve experiences of these jurors which 
gave rise to claims for damages and for which they 
were paid. When these experiences are considered 
separately or in totality, we think they were of such 
nature and gravity as to generate an attitude of prob- 
able bias in favor of the plaintiff and against the de- 
fendant’s cause. In any event, we have no doubt 
that counsel was entitled to know about them. [338 
F.2d at 787]. 


The Court outlined the standards that ought to be applied 
by the trial judge in determining whether or not to grant a 
new trial on the grounds of juror bias: 


In this post-mortem inquiry, we cannot know of 
course what counsel would have done with the 
suppressed information. Nor can we take his post- 
mortem word for it. But we need not presume to 
speculate on the judgment he would have made. It 
is enough, we think, to show probable bias of the 
jurors and prejudice to the unsuccessful litigant if 
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the suppressed information was of sufficient cogency 
and significance to cause us to believe that counsel 
was entitled to know of it when he came to exer- 
cise his right of peremptory challenge. If so, the 
suppression was a prejudicial impairment of his right. 
[[bid. ]. 
In the instant case, the information which Kemper failed to 
reveal certainly “was of sufficient cogency and significance 
to cause us to believe that counsel was entitled to know of 
it when he came to exercise his right of peremptory chal- 
lenge.” Kemper’s experiences put him in the shoes of Dr. 
Pope, and if even one juror had failed to believe Pope, it is 
hard to see how Jackson could have been convicted. 


In Consolidated Gas & Equip. Co. v. Carver, 257 F.2d 
111 (10th Cir. 1958), the Court, in the course of voir dire 
examination, asked the members of the prospective jury 
panel whether any of them had ever had a lawsuit wherein 
he sought to recover for personal injuries or defended against 
such an action. A juror who had an action pending at the 
time for injuries similar to those sustained by the plaintiffs 
remained silent and served as foreman of the jury. Upon 
discovery of these facts, the court stated that the possibility 
that the juror would be subject in some degree to the extra- 
neous influence of his injury and the pendency of his own 
action rendered him incompetent, and the effect of his si- 
lence was to deceive and mislead the court and litigants in 
respect to his competency and had the effect of nullifying 
the right of peremptory challenge. Therefore, the defend- 
ant was entitled to a new trial. The court summarized its 
holding as follows: 

Whether so intended or not, the effect of the silence 
of the juror was to deceive and mislead the court 
and the litigants in respect to his competency. And 
such deception and misleading had the effect of 
nullifying the right of peremptory challenge as 
completely as though the court had wrongfully denied 
such right * * *. True, the verdict was unanimous 
but that did not immunize it from attack upon the 
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ground that the particular juror was not competent. 
The integrity of the verdict depended upon there 
being twelve competent jurors, not eleven [257 F.2d 
at 115-16 (emphasis added)]. 


Accord: Brady v. Black & White Cab Co., 357 S.W.2d 720 
(Mo. Ct. App. 1962). 


Surely if these rulings were correct in civil cases, even 
more care is required in this criminal case where a man’s life 
hung in the balance. Since appellant’s right of peremptory 
challenge was impaired, it was an abuse of discretion not to 
grant his motion for a new trial. 


C. One of the Jurors Who Convicted Appellant Concealed Informa- 
tion About His Background Which Was So Material That the Trial 
Judge Would Have Excused the Juror Out of an Abundance of 
Caution Had the Information Been Revealed on Voir Dire. 


Even if we assume, arguendo, the innocence of Kemper’s 
failure to reveal his background in response to questions by 


counsel for both the prosecution and the defense, it was 
nevertheless an abuse of discretion not to grant defendant’s 
motion for a new trial when Kemper’s background was fi- 
nally revealed, because the court would clearly have excused 
him had this information been developed on voir dire. The 
caution which the trial court did in fact exercise is illustrated 
by the following incident which took place during voir dire 
(Tr. 49-50): 
MR. JOHNSON: Is there any juror who has got any 
illness in his family or something personal or of any 
engagements with doctors or dentists about any dis- 
order or personal inconvenience that might, or that 
service on this jury panel might inconvenience you? 
Your name? 
MR. LAUGHLIN: Edward Laughlin. My mother 
suffers from arteriosclerosis and she calls over — 


THE COURT: Would you rather not serve? 
THE JUROR: It would not make any difference. 
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THE COURT: In other words, do you attend her? 


THE JUROR: No, there is a girl that stays at the 
house. 


MR. JOHNSON: But would you feel apprehensive 
if you were closeted here so that you could not give 
immediate help to your mother if she is ill? 


THE JUROR: If there was an accident, I would be 
a little worried. 


MR. JOHNSON: Would you feel more comfortable 
if you were excused by the Court from service in 
this case? 


THE JUROR: It would all depend on whether there 
was an accident. 


THE COURT: Mr. Laughlin, you will be excused 
for cause. 


Surely a court that excused jurors for cause on such grounds 
as these would have excused Kemper had his background 
been known. Under these circumstances, the trial court’s 
subsequent refusal to grant a new trial when Kemper’s back- 


ground did become known was an abuse of discretion. 


D. The Same Juror Who Concealed His Bias Had an Unauthorized and 
Unreported Conversation With an Outsider During the Trial. 


In addition to all of the previous reasons for doubting 
Kemper’s impartiality, it was also brought out during the 
hearings on appellant’s motion for a new trial that Kemper 
had had an unauthorized and unreported conversation with 
an outsider during the course of the trial. 


The court had cautioned the jurors on the panel as fol- 
lows: 


* * * T know that you will not talk with any out- 
side party nor will you allow any outside party to 
talk with you pertaining to the case. 


In the event that anyone should talk with you, 
you would notify the Court immediately. [Tr. 64]. 


Kemper disregarded the court’s warning. 
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Mrs. Johnson testified that she had called Kemper while 
he was sitting on the jury because a friend of Mrs. Johnson’s, 
Edwina Swearingen (a prosecution witness), had called Mrs. 
Johnson and told her she had recognized Kemper (A Tr. 
58). During the telephone conversation, Mrs. Johnson asked 
Kemper whether he had recognized Edwina (A Tr. 59). At 
first he said he had not recognized her, but he apparently 
did recognize her later (A Tr. 58-59). Mrs. Johnson also 
testified that Kemper had told her during the conversa- 
tion, “Maybe I should disqualify myself, I don’t know” 
(A Tr. 59; see also C Tr. 43), and that he had been un- 
sure whether to get off the jury (C Tr. 43). Kemper ad- 
mitted that he had had a conversation with Mrs. Johnson 
(A Tr. 32), but he denied recognizing Edwina (A Tr. 33). 
Again, we can only take his word for it. Kemper admit- 
ted that he failed to report the conversation to the court 
(A Tr. 34-36) despite the court’s admonishment that the 
jurors not let anyone talk with them about the case (Tr. 
64, supra). Clearly, a presumption of prejudice was again 
raised by this conversation which was not rebutted because 
the only testimony to rebut it was that of Kemper himself. 
Compare Ryan v. United States, supra. 


As the Supreme Court stated in Mattox v. United States, 
146 U.S. 140 (1892): 


It is vital in capital cases that the jury should pass 
upon the case free from external causes tending to 
disturb the exercise of deliberate and unbiased judg- 
ment. Nor can any ground of suspicion that the ad- 
ministration of justice has been interfered with be 
tolerated [146 U.S. at 149]. 


* * * 


Private communications, possibly prejudicial, be- 
tween jurors and third persons, or witnesses, or the 
officer in charge, are absolutely forbidden, and inval- 
idate the verdict, at least unless their harmlessness is 
made to appear [146 U.S. at 150]. 


Certainly nothing was introduced in the instant capital case 
to show that Kemper’s conversation was harmless. 
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In Williams v. State, 98 Tex. Crim. 190, 265 S.W. 166 
(1924), defendant was convicted of the unlawful sale of 
intoxicating liquor. An outsider (a Post Office inspector) 
had a conversation with one of the jurors that convicted de- 
fendant during the course of the trial. The outsider asked 
the juror whether he knew one of the prosecution witnesses, 
and pointed him out. There was no testimony as to whether 
or not the juror had known or had said he had known the 
prosecution witness. The state made no attempt to call the 
outsider to explain his conduct during a hearing on a mo- 
tion for a new trial. A Texas statute, like the decision of 
this Court in Ryan v. United States, supra, raised a presump- 
tion of prejudice under the circumstances of such a conver- 
sation, and the Texas Court of Criminal Appeals reversed 
defendant’s conviction on the ground that the State had 
failed to rebut the presumption. It is submitted that the 
presumption of prejudice was also not rebutted here. 


For each and all of the reasons outlined above, taken 
separately or together, appellant was denied due process of 
law under the Fifth Amendment to the United States Con- 
stitution, the right to a trial by an impartial jury under the 
Sixth Amendment to the United States Constitution, and 
the right to peremptory challenges under Rule 24{b) of the 
Federal Rules of Criminal Procedure. 
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(Appellant respectfully requests that this Court take spe- 
cial notice of the following pages of the transcript in con- 
nection with argument II below: Tr. 84, 202, 208, 303, 
523-526, 827-840, 853-859, 973-974; A Tr. 4, A Tr. 111- 
119). 


Il. 


The Trial Judge Committed Prejudicial Error by Deny- 
ing Appellant’s Motion for a New Trial on the Grounds 
of Newly Discovered Evidence, Since (A) the Failure To 
Present the Evidence at Trial Was Not Due to Any Lack 
of Diligence on the Part of Appellant; (B) the Evidence 
Was Material to the Issues at Trial; and (C) the Evidence 
Would Probably Produce an Acquittal in the Event of 
Retrial. 


Appellant and Pope were the only two witnesses to the 
shooting of Tina. Appellant claimed that Pope shot Tina 
with a gun he brought with him. Pope claimed that appel- 
lant shot Tina with a gun appellant brought with him. The 
gun which fired the bullets that hit and killed Tina was 
never found. No such gun was ever traced to either appel- 
lant or Pope. The jury simply had to choose between the 
conflicting oral testimony of appellant and Pope as to who 
brought the gun and who did the shooting. 


At trial, appellant called a witness named Samuel Wash- 
ington. Appellant’s trial counsel asked Washington whether 
he had sold Pope a gun of the caliber used to kill Tina ap- 
proximately two months prior to the shooting (Tr. 525). 
Washington declined to answer on the ground that his an- 
swer might tend to incriminate him (Tr. 525). It developed 
that, at the time he was called to testify, Washington was 
under indictment for robbery (Tr. 831, 833, 836-837). The 
trial judge forbade appellant’s trial counsel from comment- 
ing upon Washington’s failure to testify (Tr. 828-840, 853- 
859). 


After appellant was convicted, Washington was recalled in 
support of appellant’s motion for new trial on the grounds 
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of newly discovered evidence and testified that in January, 
1966, he had arranged for the sale of a gun to Tina of the 
same caliber that subsequently killed her; that, in his pres- 
ence, on a lot near Dr. Pope’s office,25 she had paid for it 
with money given her by a man in a “white doctor’s coat”; 
and that she had then given the man the gun (A Tr. 111- 
119). The trial judge denied appellant’s motion for new trial 
on the grounds of newly discovered evidence. This was 
error. 


Appellant satisfied all the requirements which must be 
met as a prerequisite to granting a motion for new trial on 
the grounds of newly discovered evidence pursuant to Rule 
33 of the Federal Rules of Criminal Procedure. Thompson 
v. United States, 88 U.S. App. D.C. 235, 188 F.2d 652 
(1951); 8 J. Moore, FEDERAL PRACTICE 1 33.03[1] (2d 
ed. 1966). This case is not one in which a witness who tes- 
tified at the original trial was recalled after conviction and 
asked questions which he could have been asked and could 
have answered at the trial itself. Compare United States v. 
Kampas, 189 F. Supp. 720 (W.D. Pa. 1960). Here, at trial, 
Washington exercised his constitutional right to decline to 
answer questions which were again asked after conviction. 
The evidence, consisting of Washington’s answers, was not 
available to appellant at trial despite appellant’s best efforts 
to elicit it. While the trial judge may have been correct in 
originally preventing appellant from commenting on Wash- 
ington’s failure to testify, appellant was seriously harmed 
by his inability to present this testimony to the jury for its 
consideration. 


Several District of Columbia precedents show clearly that 
the evidence which the jury was unable to hear was material 
and would probably produce an acquittal in the event of re- 
trial because it would create a reasonable doubt as to appel- 
lant’s guilt. 


25The lot was near 52nd and East Capitol Streets (A Tr. 113); Dr. 
Pope’s office was at 5 - 53rd Place, S.E. (see page 5 of this Brief). 
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In Amos v. United States, 95 U.S. App. D.C. 31, 218 
F.2d 44 (1955), Amos was convicted of assault with a dan- 
gerous weapon (a knife) on one Smith, the complaining wit- 
ness. Amos moved for a new trial on the grounds of newly 
discovered evidence. Attached to Amos’ motion was an af- 
fidavit of one Bordeaux, who was not a witness at trial, that 
just before Amos cut Smith, Smith had threatened Amos 
with a knife. At trial, Amos had also told this story, but 
his had been the only testimony to that effect. The trial 
judge denied the motion for new trial, and Amos appealed. 
This Court reversed. 


The Court found that appellant had been diligent in try- 
ing to produce Bordeaux at trial, but due to a lack of rea- 
sonable diligence on the part of personnel at Occoquan 
where Bordeaux was a prisoner, he had not been produced. 
The Court noted that the new evidence was of vital impor- 
tance to appellant because the only testimony at trial to the 
effect that Smith had threatened him with a knife was ap- 
pellant’s own. In the instant case, the only testimony pre- 


sented to the jury that Pope had a gun of the same caliber 
used to kill Tina was that of appellant. Washington’s story 
almost certainly would have produced a reasonable doubt 
as to appellant’s guilt. 


In Jackson v. United States, U.S. App. D.C. __, 371 
F.2d 960 (1966), Jackson was prosecuted for an assault with 
a dangerous weapon. Jackson, an employee of a detective 
agency, had been hired by one Minkow, a nightclub owner, 
as a special police officer. During a quarrel with Minkow, 
Jackson became enraged and shot Minkow. Jackson claimed 
self-defense. At trial, Minkow testified that at no time dur- 
ing the quarrel did he have a gun in his possession, but ad- 
mitted that a gun was kept in a locked drawer behind the 
bar. A witness corroborated Minkow’s story as to who had 
been the aggressor and as to Jackson’s gun being the only 
gun he had seen. No weapon was found on Minkow, al- 
though a search was made. 


Jackson claimed that he had shot only after Minkow 
reached for his pocket and that he, Jackson, thought Min- 
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kow was reaching for his gun. A defense witness corrobo- 
rated Jackson’s story, but neither this witness nor appellant 
actually saw a gun in Minkow’s possession, although both 
testified they knew he carried one on his person at times. 
Jackson was convicted. 


Before sentence, Jackson’s counsel filed a motion for new 
trial on the grounds of newly discovered evidence and as 
grounds therefore stated that an eye witness, who previously 
had been outside the court’s process, had been located, and 
that the witness would testify that Minkow was armed and 
that she saw an employee remove a gun from Minkow. The 
Court denied the motion, stating: “Denied. Name of wit- 
ness and address not given. No statement witness not known. 
Would not change result in any event.” 371 F.2d at 961. 


Still before sentencing, new counsel, also selected by Jack- 
son, filed a motion to reconsider the denial of his motion 
for new trial based on the claim of ineffective assistance of 
counsel. Attached to the new motion were several affida- 
vits, one of which was from the eyewitness previously re- 
ferred to and which supported the claim that the first coun- 
sel had made an insufficient effort to alert the witness to 
appear at the trial. The trial court held a hearing on the 
motion to reconsider its denial of Jackson’s previous motion 
for new trial and denied the motion to reconsider. This 
court remanded the case to the trial court, stating: 


“The facts sworn to in the * * * affidavit were suffi- 
cient, if found to be true, to warrant a new trial 
* * * (S]uch testimony was entirely material and 
important to appellant’s case. [371 F.2d at 962]. 


On remand, the trial court granted a new trial.76 


In the instant case, Washington’s story is even more 
important than that sought to be produced in the Jackson 
case, because if the jury believed Washington, his story 
would have shown that Pope, not Jackson, had the murder 
weapon. This would tend to exonerate Jackson completely 


26Cyiminal No. 1031-65, D.D.C., January 17, 1967 (unpublished 
order per Hart, J.). 
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from a capital offense, rather than merely tending to sup- 
port a theory of self-defense in an assault case in which the 
defendant admitted that he pulled the trigger. 


In Griffin v. United States, 87 U.S. App. D.C. 172, 183 
F.2d 990 (1950), Griffin was prosecuted for first degree 
murder. Griffin shot and killed one Hunter as the outcome 
of a quarrel. It was disputed whether the shooting imme- 
diately followed the quarrel. Appellant claimed self-defense. 
He said Hunter “‘jumped up and started around the table, 
with his hand in his pocket, and told me that he would 
kick my teeth out of my head.” But the accused was the 
only witness who testified to any word or aggressive act on 
Hunter’s part. Several eyewitnesses testified that the accused 
was the aggressor and Hunter made no move. 


Following conviction, Griffin moved for a new trial on 
the grounds of newly discovered evidence to the effect that 
an open penknife had been found in the same trousers pocket 
of the deceased in which his hand was when he was shot. 
The trial court denied Griffin’s motion, but this Court re- 


versed and ordered a new trial. Again, the evidence in the 
instant case is even more material, because it tends to show 
that the complaining witness, not Jackson, had the murder 
weapon and thus tends to create a reasonable doubt as to 
appellant’s guilt. 


In Delbridge v. United States, 104 U.S. App. D.C. 399, 
262 F.2d 710 (1958), Delbridge was prosecuted for entering 
a store belonging to a partnership and stealing $1,125.66. 
He had been an employee of the store, but after the night 
of the crime he disappeared from the Washington area. Three 
years later Delbridge told a sheriff in California that he be- 
lieved he was wanted in the District of Columbia for the 
theft of $1,175. This difference between $1,125.66 and 
$1,175 proved to be critical. 


At trial, Delbridge testified that he had passed the store 
on the night of the theft, seen the lights on, gone inside, 
and found the interior of the store in disarray. He became 
frightened because he had a prior record and was on parole, 
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so he left town. The next day, he testified, he bought a 
paper in Raleigh, North Carolina, which, according to him, 
had a story in it that (a) the store had apparently been en- 
tered with a key, and (b) the amount stolen was $1,175. 
The prosecutor in his argument ridiculed Delbridge’s story 
about the newspaper article, and Delbridge was convicted 
on May 3, 1955. 


On May 9, 1955, counsel for Delbridge moved for a new 
trial on the ground that he had ascertained that there had 
been an article in the Washington Post on April 13, 1952, 
stating that $1,175 had been stolen from the named store 
and that entrance had apparently been effected with a key. 
A somewhat similar article had appeared in the Star. The 
trial court denied the motion, and Delbridge appealed. This 
court reversed, holding that Delbridge was entitled to a new 
trial: 
It seems to us that Delbridge is entitled to have a jury 
evaluate his credibility in light of the fact that there 
was a newspaper article which said just what he said it 
said. We can take judicial notice of the fact that the 
Sunday editions of Washington newspapers are sold as 
far away as Raleigh, North Carolina. [104 U.S. App. 
D.C. at 401; 262 F.2d at 712.) 

Surely if Delbridge was entitled to a new trial on the facts 

outlined above, appellant in the instant capital case is entitled 

to have a jury evaluate Washington’s testimony. 


Since Washington’s testimony was newly discovered, was 
material, and would probably produce an acquittal in the 
event of retrial by raising a reasonable doubt as to appel- 
lant’s guilt, appellant is entitled to a new trial on the grounds 
of newly discovered evidence. 
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(Appellant respectfully requests that this Court take spe- 
cial notice of the following pages of the transcript in con- 
nection with argument III below: Tr. 89-90, 185-187, 
228-231, 445, 557-559). 


iil. 


The Trial Court Committed Prejudicial Error by Refus- 
ing To Permit Appellant To Introduce Two Photographs 
of His Wife Which Were Material to Appellant’s Theory 
of the Case. 


As noted, an important part of appellant’s case rested on 
establishing that his wife was having an affair with Dr. Pope. 
As a key ingredient in support of this theory, appellant 
planned to offer two pictures of his wife taken while she 
performed as an exotic dancer.?” The purpose of these pic- 
tures was to show that Tina was attractive physically (Tr. 
229) and that she was engaged in an occupation which was 
more susceptible than most to temptations which could lead 
to adultery. 


Initially, the trial court declined to permit the pictures 

to be introduced, stating: 

The Court reasons if this shows a person’s garb that 

would hold her in a poor light, the Court would sus- 

tain an objection * * * [Tr. 186]. 
Then, however, the trial judge stated that he had been re- 
considering a previous ruling (Tr. 89-90) excluding photo- 
graphs of the body of the deceased,?® and he was now of 
the opinion that he would permit the pictures of the wife 
as an exotic dancer (Defendant’s Exhibits 1 and 2 for identi- 
fication) to be introduced in evidence, but only if the photo- 
graphs of the deceased were also introduced. “If these go 
in, the others do, too” (Tr. 187; see also Tr. 230). Despite 
vigorous objections by defense counsel that it was improper 
to hinge the introduction of his proffered evidence on that 


27These are Defendant’s Exhibits 1 and 2 for identification included 
in Appendix A of this Brief. 


28These are Government’s Exhibits 2, 3 and 4 for identification. 
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of the prosecution (Tr. 558), the court persisted in its 
tuling. 

In refusing to permit the prosecution to introduce photo- 
graphs of the body of the deceased, the trial court correctly 
concluded that the prejudicial effect of such photographs 
outweighed any value they might have had (mone was 
shown) in shedding light on any controverted issue?? There 
is nothing in the record to justify any change in the judge’s 
initial ruling on the prosecution’s pictures. 


On the other hand, the judge’s ruling on Defendant’s Ex- 
hibits 1 and 2 for identification was extremely prejudicial 
to appellant’s case, and clearly did not accord with the 
applicable law. The Court felt the pictures should be ex- 
cluded because they would have held Tina “‘in a poor light.” 
This justification for exclusion was improper in at least two 
respects. First, trial counsel expressly stated that the pic- 
tures were introduced to show that Tina was attractive 
physically (Tr. 229). In Drinon v. Wilson, 113 F.2d 654 
(2d Cir. 1940), plaintiff sued defendant for wrongful death. 
The trial court, over defendant’s objection, allowed the in- 
troduction of a picture of the decedent. She had been a 
pretty girl, and it was argued that the introduction of the 
photograph could not serve any purpose relevant to the 
issues but would only serve to excite the sympathy of the 
jury to the prejudice of the defendant. The Second Circuit 
held that use of the picture was entirely proper. 


The Court first observed that some cases held photographs 
to be inadmissible when the appearance of the deceased was 
immaterial to any issue in the case. However, the Court 
went on to say: 


29 Compare Guthrie v. United States, 92 U.S. App. D.C. 361, 207 
F.2d 19 (1953); Harris v. United States, 63 U.S. App. D.C. 232, 71 
F.2d 532, cert. denied, 293 U.S. 581 (1934); Robinson v. United 
States, 61 U.S. App. D.C. 370, 63 F.2d 147, cert. denied sub nom., 
Layton v. United States, 289 U.S. 749 (1933). 
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{B]ut where the kind of person the deceased in fact 
was has an important bearing upon the issues the rule 
does not require the exclusion of the picture * * *. 
[113 F.2d at 655] 

"x * x 
In this case the pecuniary benefit to the next of kin 
which was lost by the death was what financial aid the 
deceased would have given her parents had she lived. 
Her next of kin were her father and mother. Her con- 
tributions in money or its equivalent for their benefit 
depended much upon the kind of girl she was and her 
photograph was certainly some evidence to aid the 
jury in determining that. Having evidential value for 
that legitimate purpose its introduction was not erro- 
neous. [Jbid.] 


In the instant case, Tina’s character insofar as it involved 
her affair with Dr. Pope was a controverted issue at trial, 
and the jury should have been permitted to draw inferences 
about her character from her appearance and from the type 
of dance which these pictures revealed her to have been 
engaged in at a public show: 

There are circumstances when a photograph showing 
a person’s conduct is admissible as evidence of the out- 
ward manifestations of character. Thus in a rape case 
it was held prejudicial error to exclude Kodak pictures 
offered in evidence by the defendant which showed 
the prosecutrix in affectionate poses with the defend- 
ant and other men. Having been taken subsequent to 
the date of the alleged offense, the pictures were evi- 
dence on the question of consent, but it is obvious 
that they also afforded some evidence of the character 
of the prosecutrix. Other situations are conceivable in 
which a photograph would afford evidence of the out- 
ward manifestations of character. [C. Scott, PHOTO- 
GRAPHIC EVIDENCE § 658, at 557 (1942), citing White 
v. State, 99 Tex. Crim. 339, 269 S.W. 792 (1925).] 
The use of a photograph to help establish an element of 
one’s case is also illustrated by State v. Thorne, 239 S.C. 
164, 121 S.E. 2d 623 (1961), cert. denied, 368 U.S. 979 
(1962). There, the court held it entirely proper for the state 
to introduce a photograph showing defendant, who was 
well developed, posing stripped to the waist flexing his 
muscles, as evidence that defendant was capable of the req- 
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uisite amount of force in a prosecution for forceable rape. 
This Court need only look at Defendant’s Exhibits 1 and 2 
for identification (see Appendix A) to see that these photo- 
graphs do indicate outward manifestations of character. 


Since the pictures of Tina were important evidence on a 
controverted issue essential to appellant’s theory of the case, 
their exclusion on any ground would have been prejudicial 
error. It was especially unfair and prejudicial to offer de- 
fense counsel a “‘deal” in which he could get his pictures in 
evidence if the prosecution’s pictures went in. There was 
nothing about either set of pictures that required the intro- 
duction of one set to be conditioned on the introduction 
of the other. The two were unrelated. In this capital case, 
the trial judge’s prejudicial exclusion of Defendant’s Exhibits 
_1 and 2 for identification requires that appellant’s conviction 
be reversed. 


CONCLUSION 


It is a long-standing principle of Anglo-American jurispru- 
dence that a juror, to be impartial, must “‘be indifferent as 
he stands unsworne.”” COKE ON LITTLETON 155b. Since 
one of the jurors who convicted appellant was clearly shown 
to be biased against him, this Court should conclude that 
the participation of this partial juror in arriving at the ver- 
dict denied appellant due process of law and the right to a 
trial by an impartial jury. This Court should further con- 
clude that appellant’s right to exercise peremptory challenges 
was impaired by this juror’s concealment of material facts 
about his background. 


It should also find that the trial court prejudiced appel- 
lant’s rights and abused its discretion by refusing to grant a 
new trial on the grounds of newly discovered evidence link- 
ing the complaining witness with a revolver of the same cal- 
iber as the one which was used to kill appellant’s wife. 


Finally, this Court should rule that the trial court com- 
mitted reversible error by refusing to permit appellant to 
introduce in evidence two pictures of his wife posing as an 
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exotic dancer unless he agreed to the introduction of sev- 
eral pictures of his wife’s dead body. 
For any or all of these reasons, the conviction should be 
reversed. 
Respectfully submitted, 


E. Barrett Prettyman, Jr. 
Peter F. Rousselot 


Appointed Counsel for Appellant 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


(1) May appellant mount this post-conviction attack 
on the qualifications of a juror when defense counsel 
purposely concealed his knowledge that a favorable wit- 
ness recognized this juror and gambled that this juror 
might be prone to vote for acquittal? 

(2) May appellant object that a juror refused to dis- 
cuss the case with an officious intermeddler? 

(3) Has appellant shown that the trial judge’s adverse 
findings of fact were “clearly erroneous’’? 

(4) In the absence of unambiguous voir dire exam- 
ination, has appellant discharged his burden to prove 
that a juror intentionally concealed his alleged personal 
experiences? 

(5) May it be assumed that unrelated adulterous 
conduct would debilitate a juror’s capacity to render an 
impartial verdict upon the evidence in this case? 


(6) Did the trial judge abuse his discretion by ruling 
that the newly discovered evidence was insufficient to 
warrant another trial? 

(7) May it be seriously contended that the trial judge 
erred by not allowing the defense counsel to pollute the 
jury with inflammatory photographs? 


INDEX 


Counterstatement of the Case 
The offenses 
The friendships of a juror 
The mysterious sale of a gun 
Summary of Argument 
Argument: 


I. The defense counsel’s deliberate concealment of the 
fact that a witness favorable to appellant knew one of 
the jurors irrevocably waived any ygcbiecoon® to that 
juror’s qualifications ................ aaa a 


. The uncontroverted evidence at the post-conviction 
hearing established that the juror Kemper properly 
rebuffed an outsider’s attempt to discuss the case 


. The trial judge did not err, much less clearly err, by 
finding that the challenged juror took no part in a 
love triangle. Consequently, appellant has failed to 
establish the factual allegations upon which his argu- 
ment depends 


. Having failed to show deliberate concealment, appellant 
may not attack Kemper’s competence to have sat on 
the jury 


a. The defense counsel made no specific inquiry on 
void dire about the wee of behavior that ere 
imputes to the juror . 


b. The juror did not withhold any Se a 
tion about his background 


. The alleged personal experiences of the juror would 
not disqualify him as a matter of law 


. The trial judge did not abuse his discretion in ruling 
that none of the testimony adduced at the post- 
conviction hearings warranted a new trial 


VII. The trial judge properly ruled that the photographs 
of the deceased were prejudicial and irrelevant 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,402 


JOSEPH R. JACKSON, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 12, 1966, the grand jury indicted appellant 
for first-degree murder (22 D.C. Code § 2401), assault 
with intent to kill (22 D.C. Code $501), and assault 
with a dangerous weapon (22 D.C. Code $502). These 
charges arose out of the fatal shooting of Christine 
Savoy, the appellant’s estranged wife, and the critical 
wounding of Dr. Henry Pope. Following an eight-day 
trial before Judge Leonard P. Walsh, the jury found 
appellant guilty as charged in all three counts of the 
indictment. Thereafter, the appellant moved for a 


(1) 
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new trial on the ground of alleged newly-discovered 
evidence. The trial judge conducted several hearings, 
denied the motion for new trial on July 20, 1966, and 
sentenced appellant to life imprisonment for murder, 
five-to-fifteen years for assault with intent to kill, and 
three-to-nine years for assault with a deadly weapon, 
all sentences to run concurrently. 

At the request of counsel appointed for appeal, the 
trial judge held additional hearings on the new trial 
motion. Upon conclusion of these hearings, the trial 
judge adhered to his ruling, and filed his order denying 
the motion for new trial on May 19, 1967. This appeal 
attacks the refusal to order a new trial as an abuse 
of discretion. 


The offenses 


The credible testimony given at trial convinced the jury 
beyond a reasonable doubt that appellant shot his wife 
and Dr. Pope. This evidence so overwhelmingly sustains 


the conviction that it may be briefly outlined: 

In November 1965, appellant’s assault upon his wife 
caused her to leave him and live with her parents at 
308 Varnum Street, N.W. (Tr. 101-102, 543).* Due to 
her refusals to return to him, the appellant made con- 
stant threats against the deceased, putting her “in fear 
of her life.’ (Tr. 297). When the deceased could no 
longer endure these threats, she filed a complaint with 
the United States Attorney’s Office in January 1966 (Tr. 
381, 403). Her attorney accompanied her to the hearing 
scheduled for her complaint because she had told him 
that appellant “said he was going to kill her and cut 
her body up into little pieces and ship it all over the 
country.” (Tr. 375). At this hearing, the deceased in- 
sisted upon pressing charges against appellant (Tr. 433- 
435, 589-590). But, appellant did not stop at threats. 
Shortly past midnight on January 15, 1966, police re- 


1 Their martial problems arose from the fact that appellant had 
never divorced his previous wife (Tr. 135). 
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sponded to a report of a housebreaking and caught appel- 
lant coming from the rear door of 308 Varnum Street, 
N.W. The deceased told the police that appellant had 
attempted to break in the house and had threatened her. 
Consequently, the police arrested appellant and the 
United States Attorney filed an information charging 
him with attempted housebreaking and threats against 
the deceased (Tr. 406-407). On account of the demand 
for jury trial, the case was continued until March 17, 
1966, so that it could be placed on the jury calendar, 
and appellant was released on $4,500 bail (Tr. 416-419). 
Subsequently, in February 1966, the deceased’s attorney 
filed a suit for annulment and obtained a court order 
to restrain appellant “from molesting or threatening” 
her (Tr. 363-364, 592). Then prior to the fatal evening, 
appellant phoned his wife’s father and warned him: 
“Tf she don’t come back, I will kill her; I will lay her 
right at the foot of your steps.” (Tr. 102).2 Unfortu- 
nately, appellant soon fulfilled these threats. 

On the evening of March 9-10, 1966, the deceased 
stayed late at Dr. Pope’s office to finish some secretarial 
work and then asked Dr. Pope to follow her home in 
his car because she was afraid of her husband (Tr. 162). 
Around 12:30 a.m. they arrived at 308 Varnum Street. 
While the deceased parked her car opposite her parents’ 
home, Dr. Pope pulled into the adjacent alley, backed 
out, and faced his car toward Third Street, the direction 
from which they had approached (Tr. 164, 223-224), 
As Dr. Pope prepared to drive away, appellant came 
out of the shadows, grabbed the deceased, shot her at 
“point-blank” range, and left her lying in the street in 
“maybe a half gallon of blood.” (Tr. 99, 165, 308). The 
doctor who performed the autopsy found “that there 
were three gunshot wounds. The first gunshot wound 
entered the right side of the face below the eye, and 
passed from front to back into the brain, and the bullet 


?On the night of the murder, the appellant had called and asked 
to speak to his wife (Tr. 330-381). 
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destroyed quite a bit of the brain, and this was the 
cause of death.” The other two shots entered her chest 
(Tr. 142-143). 

This witness stressed that “all three of these gunshot 
wounds were surrounded by smoke and powder from the 
weapon, indicating that the weapon was fired at a close 
range.” (Tr. 144). In this respect, a detective who 
investigated the murder scene testified that he “observed 
one bullet hole to the face and that appeared to be a 
contact wound, as there was powder burns around the 
cheek.” (Tr. 271-272). From the nature of the contact 
wounds, he estimated that “the gun was held against the 
face . . . within 18 inches of the body.” (Tr. 328). 
Furthermore, a police ballistics expert testified that he 
examined the clothing around the chest wound and found 
that “there was a hole in or through the items, and that 
there were deposits of gunpowder residues around the 
holes typical of those deposited with the muzzle of a 
weapon held in contact or very near contact with the 
items of clothing, very near contact being within about 
one-half inch.” (Tr. 344, 350). The bullets removed 
from the body had been fired from a .38 caliber revolver 
(Tr. 292). 

After killing his wife in this fashion, appellant wheeled 
and shot Dr. Pope, who was still seated in his automobile 
(Tr. 165-168).2 The police officers found Dr. Pope 
“bleeding from the back of his head and. . . semi- 
conscious” inside his car, which was “backed across the 
street with the rear wheels up on the sidewalk in front 
of 309 Varnum.” (Tr. 271). 

The appellant’s reaction to the shootings further mani- 
fested his guilt. He immediately fled from the scene, 
showing no concern for his victims. He first stopped 
at Edwina Swearingen’s house to tell her “he was in 
trouble.” (Tr. 149, 633). Then, having switched cars, 
he drove to Baltimore and entered the Provident Hos- 


3 One of the shots struck him in the back of the head, fractured 
his skull, and required surgery (Tr. 239-242). 
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pital under a false name. He was finally apprehended 
by the police on March 14, 1966 (Tr. 266). 

The appellant tes‘ified in his own behalf that he had 
just met his wife by prearrangement when Dr. Pope 
pulled up in his automobile. He noticed a gun in Dr. 
Pope’s hand, which supposedly discharged while appel- 
lant wrestled it away. The struggle caused him to fall 
to the ground (Tr. 551), and fearing that Dr. Pope 
intended to run him over with the car, appellant fired 
the gun at Dr. Pope (Tr. 552). The whole episode 
frightened him so badly that he fled, leaving the pistol 
behind (Tr. 611). 

Much of appellant’s defense rested on an attempt to 
portray himself as aggrieved by a suspected affair be- 
tween his estranged wife and Dr. Pope.‘ However, he 
asserted that his wife wanted to see him on the night 
of the murder in order to reconcile with him,’ and that 
her turnabout angered Dr. Pope, the real culprit. Dr. 
Pope directly contradicted this testimony, denying any 
improper relationship between himself and the deceased. 
(Tr. 180, 182, 191-195, 215, 219). And though appellant 
hired a private detective to watch his wife’s activities, 
the detective was never able to gather any information 
suggesting adultery on the part of deceased and Dr. 
Pope (Tr. 792-803, 871). 

As part of the effort to blacken deceased’s reputation, 
defense counsel wished to use photographs of her in 
erotic poses, but the trial judge indicated that he would 
exclude them on account of their tendency to inflame 
and prejudice the jury against the deceased.° 


*This line of testimony likely had little effect upon the jury in 
view of appellant’s admission that he paid the doctor’s bills for an 
illegitimate child that he fathered during the separation (Tr. 650- 
651, 580). Nor would a reasonable jury have given any credence 
to appellant’s unfounded assertions as to the financial sacrifices that 
he made for his wife. 


5 Along these lines, a “licensed medium” testified that she had 
advised the deceased to return to her husband (Tr. 672, 675). 


* Several witnesses—Ellis Watts, George Thompson, and Mrs. 
Josephine White Boylan—testified that they had spent a quiet even- 
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The friendships of a juror 


Following his conviction, appellant moved for a new 
trial, alleging discovery of evidence that a juror once 
had an affair with a married woman, Mrs. Tibbs, and 
arguing that such an experience would have biased the 
juror against cuckolded husbands, the role that appellant 
assumed in the trial. To support his factual contention, 
appellant introduced the testimony of Vanessa Johnson, 
who worked in the same office with Mrs. Tibbs. She 
thought Kemper and Mrs. Tibbs were “going together” 
because he picked her up in his car on one occasion, 
they sometimes ate lunch alone, and they phoned one 
another (A Tr. 37, 52-55, 57, 63). But despite her 
assertion that their “affair” was “common knowledge” 
(A Tr. 50), two other co-workers testified that they had 
heard nothing about the purported relationship (C Tr. 
84-85, 88-90).7 Indeed, the testimony conflicted even 
more sharply. While Venessa Johnson stated that Doris 
Carter had helped Mrs. Tibbs to deceive her husband 
(A Tr. 56), Doris Carter herself denied that she knew 
anything about an affair between Kemper and Mrs. Tibbs 
(C Tr. 85). And the fact that Venessa Johnson had 
evidently competed with Mrs. Tibbs for the attentions 
of Kemper made her testimony suspect as tinged by 
jealousy (C Tr. 60, 65).* 

The appellant also produced Mrs. Kemper, who testi- 
fied that she had separated from her husband because 
she had come home one afternoon and found him with 
Mrs. Tibbs (A Tr. 191-194). However, Mrs. Kemper 


ing with appellant before he left for his deadly rendezvous, but 
their stories were in hopeless conflict. 


7 Another co-worker assumed on the basis of rumor that there 
was something between Kemper and Mrs. Tibbs, but conceded: 
“T really don’t know.” (C Tr. 71). 


8 Mrs. Kemper’s statement that Vanessa Johnson “was in con- 
nection with my husband” (A Tr. 200), makes it obvious that she 
suspected them of immoral conduct as well. 
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exhibited a most belligerent, uncooperative, and evasive 
attitude upon cross-examination.? And she admitted that 


° The following excerpts are typical: 


“Q. Mrs. Kemper, you are very, very angry with your 
husband, are you not? 

A. I do not think that is any of your business. 

MR. JOHNSON: Your Honor please— 

THE COURT: That is for the Court to evaluate from the 
testimony.” (A Tr. 212). 


* * * * 


“THE COURT: How did you find out [the name of the 
woman you saw with your husband] ? 

THE WITNESS: Through friends. 

THE COURT: What? 

THE WITNESS: Through friends. 

THE COURT: Well, who are they? 

THE WITNESS: They are people that I do not care to 
involve. 

THE COURT: All right. You mention them. I want to 
know. This is an extremely important matter. 

THE WITNESS: No one person. 

THE COURT: All right, any one. 

THE WITNESS: I told him that is who it was because of 
the names in the book and .. . he said, “You can’t prove it. 
You have to prove it.” 

THE COURT: Wait just a moment. The Court is con- 
cerned with getting to the facts in the case. The Court under- 
stood you to say a few moments ago that you have not talked 
with your husband? 

A. I have not. 

* * * * 

THE COURT: And now you are saying that you had asked 
him and he had told you. 

THE WITNESS: My husband came on my job two or 
three times demanding me to go with him. I did not go. I 
even came down to the District Attorney’s office to try to get 
a peace warrant to keep him from bothering me and they said 
he would have to hit me first. That is what I was told, that he 
would have to do something to me first. As if he hadn’t done 
enough. 

THE COURT: All right. 

MR. BLACKWELL: If your Honor please, I think we have 
been left in the air. Because she has, as I recall, indicated 
she received information from certain people whom she did 
not want to disclose as to the woman who left this coat in the 
apartment. Then she subsequently changed, your Honor, and 


8 


she had a divorce action pending, which turned upon 
proof of these accusations and her suspicions. 

William Kemper testified that he and Mrs. Tibbs had 
been personal friends, that they sometimes attended the 
same parties, and that he may have driven to work- 
related social functions with her. But he denied any 
sort of illicit relationship with Mrs. Tibbs (A Tr. 37). 

Having evaluated the exhaustive testimony adduced 
by defense counsel in the course of several hearings, the 
trial judge denied the motion for a new trial. There- 
after, he permitted appellate counsel to re-open the 
hearings and present still more testimony. Again, he 
denied the motion. In large part, this ruling rested 
upon the “conduct” and demeanor of the witnesses of- 
fered on behalf of appellant (A Tr. 222). Twice during 
the hearings, the trial judge emphasized that he was 
“not at all convinced” by Mrs. Johnson or her testimony. 
(A Tr. 223, 176). And the trial court expressly dis- 
counted the testimony of Mrs. Kemper, the only other 
prop for appellant’s theory, since she parried the ques- 
tions posed by the court and government counsel. Simply 
stated, the trial judge refused to believe their stories. 


The mysterious sale of a gun 


During the trial, defense counsel unsuccessfully 
sought to elicit the testimony from Samuel Washington 
against his claim of possible self-incrimination. But at 
the later hearings, Washington stated that on January 
14, 1966, he had procured a .38 caliber pistol for the 
deceased, and that a “tall dark skinned fellow,” who 


indicated she received it from her husband. So I would like 
to ascertain— 

THE WITNESS: I told him and he said I was lying and 
that I had to prove it. 


* * * * 


MR. BLACKWELL: I submit she had not answered your 
question, [if] your Honor please. 

THE COURT: The Court recognizes that only too well.” 
(A Tr. 213-216). 
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“had on a white coat, something like doctors wear,” 
paid for the gun (A Tr. 111-114). Though Washington 
could not identify Dr. Pope as the alleged purchaser, 
appellant’s counsel argued that he must have been the 
man in the “white coat” (A Tr. 144). Upon appraisal 
of this testimony, and the inferences sought to be drawn 
from it, the trial court determined that the newly dis- 
covered evidence would not have affected the jury’s ver- 
dict, and so denied the motion for a new trial. 


SUMMARY OF ARGUMENT 


During the early stages of trial, a witness favorable 
to appellant informed defense counsel that she recog- 
nized a juror. Despite the availability of two alternate 
jurors throughout the trial, defense counsel deliberately 
withheld this information from the trial judge, gambling 
that the acquaintanceship might induce the juror to vote 
for acquittal. Thus, defense counsel let the interests of 
appellant override his duty as an officer of the court. 
The appellant should not be heard to complain about the 
qualifications of the juror upon whom he pinned his 
hopes. 

In addition, this witness told an outsider that she had 
seen a mutual friend on the jury. The outsider then 
telephoned the juror to talk about the case. However, 
the juror sharply rebuffed her. Not the slighest hint of 
prejudice emerges from this incident. 

The appellant primarily contends that he did not re- 
ceive a fair trial because one of the jurors had allegedly 
been involved in a fatal love triangle. But appellant 
failed to establish the factual premise for this contention. 
The trial judge refused to believe the testimony that the 
juror had committed adultery. This finding was not 
clearly erroneous. Therefore, it should not be disturbed. 

Moreover, defense counsel asked no questions about 
illicit behavior upon voir dire examination. The resultant 
vacuum refutes the suggestion that the juror withheld 
relevant personal experiences. And absent a showing of 
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intentional concealment, the appellant may not argue 
that the supposed bias of the juror infected the convic- 
tion. 

Even had appellant proven his accusations, adulterous 
conduct would not constitute sufficient reason to declare 
the juror incompetent at this stage. The juror assured 
the trial court that his private affairs would not inter- 
fere with his impartiality. He had no personal relation 
to the events that preceded the murder. In these cir- 
cumstances, there is no reason to suppose that the juror 
did not decide the case on the evidence alone. The jury’s 
verdict may not be set aside upon mere speculation or 
conjecture that an unhappy love affair would cause the 
juror to smolder with resentment against a complete 
stranger who killed his allegedly errant wife. 

In support of the motion for a new trial, a witness 
testified that he had procured a .38 caliber pistol for the 
deceased and that a man in a “white coat” paid for the 
gun. Weighing this bit of tangential evidence against 
the direct proof of appellant’s guilt, it is clear that the 
new testimony would not have changed the jury’s verdict. 
Therefore, the lower court properly denied the motion 
for a new trial. 

In the course of trial, defense counsel sought to intro- 
duce certain photographs showing the deceased in erotic 
poses. The trial judge ruled that these photographs would 
be excluded as unduly prejudicial and inflammatory, 
noting that defense counsel could just as well use other 
photographs to illustrate his contentions. This ruling 
was a commendable exercise of discretion. 
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ARGUMENT 


I. The defense counsel’s deliberate concealment of the 
fact that a witness favorable to appellant knew one of 
the jurors irrevocably waived any objection to that 
juror’s qualifications. 


(A Tr. 32-38, 180; C Tr. 4-6, 10-11, 17-18, 25, 77- 
79; D Tr. 9; E Tr. 24) 


On the first or second day of trial, the witness Edwina 
Swearingen * informed defense counsel, Henry Lincoln 
Johnson, that she “positively” knew the juror William 
Kemper because she had seen him on two occasions at 
Vanessa Johnson’s apartment (C Tr. 25, 4-6, 10-11, 17- 
18).% Despite the availability of two alternate jurors 
and his duty to report this matter to the trial court, 
defense counsel nonetheless chose to remain mute until 
after the guilty verdict, and then moved for a new trial 
on the ground that the witness and juror knew one 
another.*? He explained to the trial judge that this 
matter had not been broached earlier because Edwina 
Swearingen did not mention that she recognized Kemper 
until the trial’s conclusion. Indeed, he asserted that 
when he inquired about her delay in making disclosure, 
she responded: “Nobody asked me whether I knew any 
jurors, and I thought why should I object to a friend of 
mine being on the jury.” (A Tr. 180). These repre- 
sentations were flatly contradicted by Edwina Swearin- 
gen’s later testimony that she had notified defense coun- 
sel as soon as she recognized the juror. This discrepancy 
stimulated the trial judge to inquire further into the 


10She related that appellant had paused in his flight from the 
murder scene to visit her. 


11 This witness also initiated Vanessa Johnson’s interference by 
telling her that Kemper was on the jury. 


12 Of course, the inference that Kemper knew Edwina Swearingen 
does not necessarily follow from the latter’s testimony that she had 
seen him at a party. On the contrary, Kemper denied that he 
remembered meeting her (A Tr, 32-33). 
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conduct and objective of defense counsel (C Tr. 77-79). 
The appellate counsel, however, prevented illumination of 
the circumstances by erroneously asserting an attorney- 
client privilege on defense counsel’s behalf (D Tr. 9).* 

As the record now stands, it permits only one con- 
clusion: that defense counsel gambled that the supposed 
friendship between his witness and a juror would lead 
to a vote for acquittal (E Tr. 24). The witness Edwina 
Swearingen stated that she had alerted defense counsel 
to her connection with the juror at the outset of the 
trial, and appellate counsel’s obfuscation left this testi- 
mony uncontroverted by any statement under oath. Most 
likely, the same motive that defense counsel attributed 
to the witness caused him to hide the fact that the wit- 
ness recognized the juror as a close friend of someone 
acquainted with appellant. As Judge Burger has re- 
marked in another case that involved this same defense 
counsel: “There is no adequate explanation why an 
officer of the courts would fail to [raise this matter 
since its significance] could not have eluded a lawyer 
experienced in such matters.” Wayne v. United States, 
115 U.S. App. D.C. 234, 242, 318 F.2d 205, 213 (1963). 

A study of the record reveals that defense counsel 
had adequate reason to initiate a prompt investigation 
into the juror’s background, but chose not to divulge 
his knowledge. United States v. Gernie, 252 F.2d 664, 
668 (2d Cir.) cert. denied, 356 U.S. 968 (1958). Since 
defense counsel purposely retained Kemper on the jury 
as a strategic measure, it ill behooves appellant to mount 
this belated attack upon the juror’s qualifications. 
(George) Woody v. United States, D.C. Cir. No. 20,298 
(1967) ; Brandon v. United States, 190 F.2d 175, 178 (9th 
Cir. 1951) ; United States v. Soblen, 203 F.Supp. 542, 565 
(S.D.N.Y. 1961), affd, 301 F. 2d 236 (2d Cir.), cert. 
denied, 370 U.S. 944 (1962). The appellant “cannot have 


23In view of the latitude that the trial judge afforded defense 
counsel at the hearings, it is astounding that appellate counsel 
barred meaningful investigation into the apparent irregularities. 
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it both ways. He cannot withhold the evidence, gambling 
on an acquittal without it, and then later, after the gam- 
ble fails, present such withheld evidence in a subsequent 
proceeding.” Green v. United States, 256 F.2d 488, 484 
(1st Cir.), cert. denied, 358 U.S. 854 (1958). 

In short, defense counsel placed his client’s interests 
above his responsibility to the trial court, betting on a 
favorable attitude from a supposedly friendly juror. The 
appellate counsel interposed a spurious objection to the 
trial court’s commendable effort to ascertain the reasons 
for defense counsel’s highly suspicious conduct. In these 
circumstances, the appellant cannot blame the judicial 
process for his own counsel’s tactical ploy.* Without 
more discussion, appellee respectfully submits that de- 
fense counsel’s own unwillingness to have an alternate 
juror substituted for Kemper forecloses the arguments 
raised on this appeal. Dichner v. United States, 348 
F.2d 167 (1st Cir. 1965) (Aldrich, J.).* 


II. The uncontroverted evidence at the post-conviction 
hearing established that the juror Kemper properly 
rebuffed an outsider’s attempt to discuss the case. 


(A Tr. 34, 47, 70, 77) 


During the trial, the witness Edwina Swearingen in- 
formed Vanessa Johnson, a mutual friend of appellant, 
that she had recognized Kemper on the jury. Because 
she was “nosy” and “just wanted to know what was 
going on down here at the court” (A Tr. 70), Vanessa 


14 Nor would it be tenable to claim ineffective assistance of coun- 
sel. E.g., Mitchell v. United States, 104 U.S. App. D.C, 57, 259 F.2d 
787, cert. denied, 358 U.S. 850 (1958); (Frederick) Jackson v. 
United States, 123 U.S. App. D.C. 276, 280-281, 359 F.2d 260, 264- 
265 (1960). 


8 Tf this Court wishes fuller development of the record, it should 
remand for a factual hearing into defense counsel’s motives, Henry 
Vv. United States, 379 U.S. 448, 450-452 (1965). Such remand 
order should make it clear that no privilege attaches to communi- 
cations between a witness and attorney. 
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Johnson telephoned Kemper, told him a friend had ap- 
peared as a witness, and asked him about the case. But 
Kemper refused to speak or listen to her. In his own 
words: “She stated that her friend testified the first 
day. From there I asked her no more about it because 
I told her then that I did not want to know any more 
about it and that I did not recognize [the witness].” 
(A Tr. 34). Indeed, Vanessa Johnson confirmed the fact 
that Kemper would not talk to her (A Tr. 77). When 
asked at the post-conviction hearing whether the tele- 
phone call had any effect upon his deliberations, Kemper 
responded: “No, I dismissed that after getting here the 
following day, and in looking at this girl and not recog- 
nizing her, I dismissed it altogether.” (A. Tr. 47). 

Thus, the uncontradicted evidence completely refutes 
appellant’s calumniation of the juror’s conduct and fully 
overcomes the any suggestion of prejudice.** United 
States v. Flynn, 216 F.2d 354 (2d Cir. 1954), cert. 
denied, 348 U.S. 909 (1955). Of course, “not every 
violation by a juror of the Court’s instructions with re- 
spect to third party communications, nor every irregu- 
larity in a juror’s conduct automatically compels . . - 
the vacater of a judgment of conviction.” United States 
ex rel. Moore v. Fay, 238 F.Supp. 1005, 1007 (S.D.N.Y. 
1965) (Weinfeld, J.). Simply because an outsider treat 
tried to talk to the juror—whatever her motive—creates 
no reason to disturb the verdict. The disruptive conse- 
quences of a contrary rule would be intolerable. 

In short, it is just not accurate to label this incident 
as an “unauthorized and unreported conversation with 
an outsider.” According to the testimony of both parties 
concerned, Vanessa Johnson sought to initiate a “con- 
versation” about the case, but Kemper immediately re- 
buffed her.*? Moreover, Kemper stated that the telephone 


16 Tf any blame must be assigned it is more reasonable to assume 
that the outsider intended the communication for appellant’s benefit. 


17 The appellant makes much of Vanessa Johnson’s unsupported 
assertion that Kemper thought he should perhaps disqualify him- 
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call had absolutely no influence upon his appraisal of the 
evidence, and nothing appears in the record to gainsay 
this assertion. United States v. Eury, 268 F.2d 517, 522 
(2d Cir. 1959). For these reasons, it must be deemed 
harmless that Kemper did not mention the incident to the 
trial court when it occurred. 


III. The trial judge did not err, much less clearly err, by 
finding that the challenged juror took no part in a love 
triangle. Consequently, appellant has failed to estab- 
lish the factual allegations upon which his argument 
depends. 


(A. Tr. 37, 54, 57, 79, 176, 222-223; C Tr. 60-61, 
82-89) 


Even if not estopped to attack the qualifications of the 
juror Kemper, the appellant rests his entire argument 
upon a faulty premise. He demands a new trial on the 
ground that Kemper once had an affair with a married 
woman, and so would not have sympathized with a 
defense hinged upon appellant’s anger at the suspected 
infidelity of his wife.” But the trial judge’s denial of 
the new trial motion operates as a finding that Kemper 
had not engaged in adulterous conduct, or at the least, 
that appellant failed to substantiate this accusation. 


self. Even if Kemper had indicated such doubt, “the statement 
sounds very much like one from an honest and conscientious juror; 
no inference of improper conduct can be drawn from it.” Fritz v. 
Boland & Cornelius, 287 F.2d 84, 85 (2d Cir. 1961). 


18 Since Parker v. Gladden, 385 U.S. 363 (1966), and Turner v. 
Louisiana, 379 U.S. 466, 472-473 (1965), are concerned with pro- 
tection of Sixth Amendment rights, the principles enunciated in 
those decisions apply only to communications of a potentially preju- 
dicial nature. 


19 The appellant alleged that his wife had suggested reconciliation 
before the murder, and thereby drained him of all the malice that 
he expressed in his threats. The evidence of record, however, con- 
tradicts the assertion that his wife abandoned herself to Dr. Pope, 
but then repented. Dr. Pope, a married man himself, denied having 
an intimate relationship with the deceased. And the private detec- 
tive hired by appellant failed to confirm his suspicions, 
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This finding may not be disturbed on appeal unless 
shown to be clearly erroneous. E.g., Jackson v. United 
States, 122 U.S. App. D.C. 324, 353 F.2d 862 (1965) ; 
United States v. Poe, 122 U.S. App. D.C. 163, 352 F.2d 
639 (1965); United States v. Page, 302 F.2d 81 (9th 
Cir. 1962). The trial judge carefully gauged the credi- 
bility of the witnesses to resolve the disputed question 
of fact (A Tr. 222-223). Under these circumstances, 
the decision of the trial court must be accorded great 
respect.» As Mr. Justice Black, speaking for a unani- 
mous Supreme Court, has admonished: “It is not the 
province of . . . the circuit court of appeals to review 
orders granting or denying motions for a new trial when 
such review is sought on the alleged ground that the 
trial court made erroneous findings of fact. While the 
appellate court might intervene when the findings of 
fact are wholly unsupported by evidence, it should never 
do so where it does not clearly appear that the findings 
are not supported by any evidence.” United States v. 
Johnson, 327 U.S. 106, 111-112 (1946) (citations 
omitted) ; United States v. Gantt, 298 F.2d 21, 23 (4th 
Cir. 1962). 

The evidence adduced at the post-trial hearings amply 
supports the judgment of the lower court. In response 
to questions from counsel and the trial judge, Kemper 
recounted his friendship with his co-worker Mrs. Tibbs, 
but he steadfastly denied having an adulterous relation- 
ship with her (A Tr. 37). This testimony was contra- 
dicted only by Vanessa Johnson and Mrs. Kemper. 

Vanessa Johnson, who conceded to being a scandal- 
monger (A Tr. 79), merely repeated rumors that Kemper 
and Mrs. Tibbs were having an affair. To bolster this 
vague hearsay, she could only relate seeing them eating 
lunch alone and driving in an automobile together (A 


20 Rouse V. United States, 123 U.S. App. D.C. 348, 351, 359 F.2d 
1014, 1017 (1966) (McGowan, J., concurring); Smith & Cunning- 
ham V. United States, 122 U.S. App. D.C. 300, 353 F.2d 838 (1965), 
cert, denied, 384 U.S. 910 (1966). 
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Tr, 54, 57). Contrary to her claim that the “affair” 
was notorious, two other co-workers testified they had 
heard nothing about it (C Tr. 82-89). The fact that 
Vanessa Johnson had vied for Kemper’s attentions gave 
her a strong reason to be jealous of Mrs. Tibbs (C Tr. 
60-61), an emotion that could well have colored her 
observations. 

Mrs. Kemper’s belligerent, uncooperative, and evasive 
attitude upon cross-examination destroyed her credibility. 
And her assertion that she caught her husband and 
Mrs. Tibbs in a compromising situation rings hollow in 
light of her pending divorce action, which turns upon 
establishment of the same charge. 

The trial judge explicitly stated twice that Vanessa 
Johnson’s testimony “was not convincing at all.” (A Tr. 
176, 223). And his obvious displeasure with Mrs. Kem- 
per’s attitude leaves no doubt that the judge gave little 
credence to her testimony. 

The trial judge has broad discretion to deny a motion 
for new trial upon finding the testimony incredible, im- 
probable, or unworthy of belief. Such a ruling cannot 
be overturned on appellate review. E.g., Jones v. United 
States, 279 F.2d 433 (4th Cir.), cert. denied, 364 U.S. 
893 (1960) ; United States v. Pellegrino, 273 F.2d 570 
(2d Cir. 1960) ; Connelly v. United States, 271 F.2d 333 
(8th Cir. 1959). See Blackburn v. United States, 97 U.S. 
App. D.C. 62, 228 F.2d 33 (1956); United States v. 
Lewis, 338 F.2d 187 (6th Cir. 1964), cert. denied, 380 
U.S. 978 (1965). In any event, the record furnishes 
more than adequate support for the determination that 
these two witnesses failed to establish the charges 
bandied about by appellant. Therefore, the judgment of 
the lower court must be affirmed. 
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IV. Having failed to show deliberate concealment, appel- 
lant may not attack Kemper’s competence to have sat 
on the jury. 


(Tr. 8, 88, 38; A Tr. 40-41) 


a. The defense counsel made no specific inquiry on 
voir dire about the type of behavior that appellant 
imputes to the juror. 


Putting to one side the unproven nature of appellant’s 
factual allegations, defense counsel’s failure to delve into 
such matters upon voir dire examination precludes any 
argument based upon a post-verdict probe of the juror’s 
personal life. The law is well settled that counsel may 
not object to the qualifications of a juror when he could 
have determined possible bias or prejudice by full use of 
voir dire. Frazier v. United States, 335 U.S. 497, 512-514 
(1948). Cf. United States v. Hohn, 198 F.2d 934 (3d 
Cir. 1952), cert. denied, 344 U.S. 918 (1953). A ground 
for challenging a juror, “which by reasonable diligence 
could have been discovered before verdict, may not after- 
wards be made the subject of an attack upon a verdict.” 
Spivey v. United States, 109 F.2d 181, 186 (5th Cir.), 
cert. denied, 310 U.S. 631 (1940). 

In this instance, defense counsel did not make suffi- 
cient inquiry on voir dire to support his motion for 
new trial. While he asked whether any of the jurors 
had been involved in a domestic relations case, divorced 
as a result of adultery, or deserted by an errant spouse, 
none of these questions foreshadowed appellant’s concern 
over the juror’s purported love affair.” See, ¢.g., Brown 
v. United States, 356 F.2d 230 (10th Cir. 1966). Even 
had appellant substantiated his accusations in the post- 
trial hearing, still “the questions asked [on voir dire] 
were not so framed as to cover the exact facts present in 
the juror’s understanding, so as to require an affirmative 


21Qne juror mentioned that she “had a divorce by desertion,” 
but the trial court, with the concurrence of defense counsel, im- 
mediately ruled that had “no connection” with the case (Tr. 38). 
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answer.” McGuffey v. Payne Produce Co., 326 F.2d 102, 
104 (5th Cir. 1964) .” 

Before the trial began, the court asked the prospective 
jurors: 


“Whether you have ever had any experience in the 
past of your own that would in any way impose 
upon your mind a restriction so that you could not 
sit in this particular case and render a fair and 
impartial verdict based solely on the evidence that 
is presented in court.” (Tr. 8). 


And the prosecutor inquired whether any members of 
the panel “know of any reason whatsoever why you as 
jurors could not sit in this case . . . and render a fair 
and impartial verdict.” (Tr. 33). By his silence, Kemper 
asserted his ability and willingness to decide the case on 
the evidence alone. Such an affirmation may not be 
lightly tossed aside. That defense counsel’s imprecise 
questions on voir dire evoked no response from Kemper 


nowise warrants going behind his oath of impartiality 
to speculate and conjecture about the psychological effects 
of his alleged philandering. 


b. The juror did not withhold any pertinent 
information about his background. 


In order to upset his conviction, appellant must prove 
that the juror Kemper intentionally or purposely con- 
cealed a material fact bearing on his qualifications or 
ability to render an impartial verdict. L.g., Bernard v. 
United States, 342 F.2d 309 (9th Cir.), cert. denied, 
382 U.S. 948 (1965). The lack of specific inquiry by 
defense counsel vitiates the contention that Kemper con- 
cealed his alleged personal experiences. “There was no 
reason why the juror should have supposed that his 
[friendship] disqualified him; if . . . trial counsel desired 
further information concerning this, it was for him to 


22 At the post-conviction hearings, Kemper explicitly reasserted 
that defense counsel’s questions did not encompass any of his 
experiences (A Tr. 40-41). 
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obtain it on the voir dire.” Andrade v. United Fruit 
Co., 312 F.2d 889 (2d Cir. 1963). The remainder of the 
record simply does not sustain a hypothesis of positive 
non-disclosure. On the contrary, “here there is no evi- 
dence to show that the juror purposely failed to answer 
the questions of counsel or that he deliberately concealed 
his acquaintance with them.” Carpenter v. United States, 
69 U.S. App. D.C. 306, 307, 100 F.2d 716, 717 (1939). 

The same rule governs civil cases, as well as criminal 
prosecutions. The movant must establish that a juror 
knowingly withheld material facts in order to attack the 
verdict. Of course, this includes a showing that counsel’s 
voir dire examination focused sharply on such matters. 
E.g., McGuffey v. Payne Produce Co., 326 F.2d 102, 104 
(5th Cir. 1964) ; Orenberg v. Thecker, 79 U.S. App. D.C. 
149, 143 F.2d 375 (1944) ; Christian v. Hertz Corp., 313 
F.2d 174 (7th Cir. 1963) .* 

The determination whether a juror intentionally con- 
cealed relevant information must necessarily be left to 
the sound discretion of the trial court, like any other 
factual issue. The evidence marshaled by appellant did 
not convince the trial judge that Kemper withheld any- 


28 The appellant relies heavily upon personal injury cases wherein 
jurors concealed (a) their “previous involvement in automobile 
accidents with resultant claims,” Photostat Corp. V. Ball, 338 F.2d 
783 (10th Cir. 1964), or (b) the pendency of actions in their own 
behalf for injuries similar to those sustained by the claimant, 
Consolidated Gas & Equip. Co. v. Carver, 257 F.2d 111 (10th Cir. 
1958). However, federal courts outside the Tenth Circuit have con- 
sistently interpreted Carver as applying only to “situations where 
a prospective juror has either lied or failed to give a truthful 
answer on voir dire, or in some way concealed a known disqualifica- 
tion.” Fritz v. Boland & Cornelius, 287 F.2d 84, 86 (2d Cir. 1961) ; 
Bal Theatre Corp. Vv. Paramount Film Distributing Corp., 206 F. 
Supp. 708, 723-725 (N.D. Cal. 1962). And though the probability of 
prejudice lurking in the facts of Photostat Corporation caused the 
Tenth Circuit to adhere to its stricter rule, the circumstances here 
offer no justification to depart from the standard doctrine that re- 
lief may be predicated only upon a showing of intentional conceal- 
ment. In other words, appellant has not raised a sufficient spectre 
of prejudice to declare the juror incompetent without a showing that 
he purposely deceived defense counsel. 
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thing from defense counsel. Nor has appellant shown 
that the trial judge abused his discretion by denying 
the motion for new trial. Accordingly, the judgment 
below must be affirmed. 


V. The alleged personal experiences of the juror would 
not disqualify him as a matter of law. 


Without signs of intentional concealment, appellant 
must argue that proof of a meretricious affair in Kem- 
per’s past would render him presumably incompetent to 
serve as a juror. The law is otherwise. A qualified juror 
must simply be indifferent, that is, he must have “no 
fixed opinion” as to the guilt or innocence of the ac- 
cused. Indeed, “it is sufficient if the juror can lay aside 
his impression or opinion [as to guilt] and render a 
verdict based on the evidence presented in court.” Irvin 
v. Dowd, 366 U.S. 717 (1961) ; Spies v. Illinois, 123 U.S. 
131 (1887). Ordinarily the trial court should not go 
behind the juror’s assurance that none of his personal 
experiences will affect his ability to reach an impartial 
verdict. And once the verdict has been returned, the 
private lives of the jurors should remain closed to the 
muckraking of counsel. In any event, the trial judge 
has broad discretion to rule upon the qualifications of 
jurors. His decision “should be set aside only where 
prejudice is ‘manifest’.” Irvin v. Dowd, 366 U.S, 717, 
724 (1961) ; Reynolds v. United States, 98 U.S. 145, 156 
(1878). The appellant has made no such showing in this 
case. 

The appellant premises his oblique argument upon the 
juror’s alleged involvement with a married woman.” But 
it is well settled that the law does not permit an infer- 
ence of prejudice to be drawn from such personal ex- 
periences, In those few instances that trial and appel- 


4It is difficult to fathom why appellant would consider the juror 
an unfair arbiter of his credibility. If the juror actually had com- 
mitted adultery, he would be more likely to believe that appellant’s 
wife had done the same thing. 
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late courts have overcome their understandable reluctance 
to permit post-verdict exhumation of events in a juror’s 
own life, they have invariably rejected new trial motions 
grounded on counsel’s assertion that a juror’s background 
might have influenced him against the accused. The re- 
cent decision in Brown v. United States, 356 F.2d 230 
(10th Cir. 1966), exemplifies the principles that govern 
the type of speculative claims advanced on appellant’s 
behalf. The jurors there remained silent when defense 
counsel asked on voir dire whether “anyone in their 
immediate family had ever been the victim of an attack 
upon their person.” It was later ascertained that the 
brother of a juror had been murdered some years ago. 
But the appellate court held that the circumstances did 
not “compel an imputation of inherent bias to the juror 
as a matter of law.” It considered the question on voir 
dire as ambiguous, and so concluded that the record did 
“not disclose that the juror either failed to give a truth- 
ful answer to the question propounded, or concealed a 


known disqualification.” ** The underlying rationale of 
the Brown decision applies with equal force to the situa- 
tion in this case: 


“Disruptive consequences to the trial of criminal 
cases are suggested by permitting defense counsel 
to come forth after conviction and successfully con- 
tend that, notwithstanding the absence of actual 
bias, and notwithstanding his own failure sufficiently 
to pursue voir dire inquiry to expose possible 
predilections on the part of a prospective juror, 
that nevertheless probable prejudice must be imputed 
to the juror as a matter of law and a new trial 
thereafter granted.” 


A similar concern runs throughout the relevant case 
law. In United States v. Banmiller, 248 F.2d 303 (3d 
Cir. 1957), counsel discovered after conviction that a 


25The opinion distinguished United States ex rel. De Vita v. 
McCorkle, 248 F.2d 1 (8d Cir.), cert. denied, 355 U.S. 873 (1957), 
heavily relied upon by appellant, as a case of “positive non- 
disclosure.” 
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juror was the sister-in-law of the injured complainant. 
But since the attorney had not inquired on voir dire 
whether any of the jurors were related to the com- 
plainant,** the appellate court refused to disturb the trial 
court’s determination that the relationship did not affect 
the verdict. Moreover, appellate courts have consistently 
affirmed convictions over the objection that members— 
or a majority—of the jury panel had previously sat in 
similar prosecutions where the identical witnesses testi- 
fied, finding that fact alone insufficient to satisfy appel- 
lant’s burden of proving prejudice. E.g., United States 
v. Ragland, 375 F.2d 471 (2d Cir. 1967); Casias v. 
United States, 315 F.2d 614 (10th Cir.), cert. denied, 
874 U.S. 845 (1963) ; Cwach v. United States, 212 F.2d 
520, 529 (8th Cir. 1954); Belvin v. United States, 12 
F.2d 548 (4th Cir. 1926). And it has been held that 
a juror’s membership on a voluntary crime commission, 
Deschenes v. United States, 224 F.2d 688 (10th Cir. 
1955), employment as a police officer, Cavness v. United 
States, 187 F.2d 719, 722 (9th Cir.), cert. denied, 341 
U.S. 951 (1951), and strong opposing political affiliation, 
Connelly v. United States, 249 F.2d 576 (8th Cir. 1957), 
cert. denied, 356 U.S. 921 (1958), are not so “inherently 
prejudicial” as to require a new trial. 

The appellant’s contention rests on a far more tenuous 
sequence of inferences than the grounds advanced in the 
cases just cited. Although the trial judge allowed de- 
fense counsel wide latitude at the post-conviction hear- 
ings, and sharpened the inquiry by his own astute ques- 
tions, the evidence showed only that a juror might have 
been involved with a married woman. There is no reason 


26JIn this respect, the opinion noted that the “facts before us 
differ radically from those presented in United States ex rel. De 
Vita v. McCorkle.” Thus, Brown and Banmiller treat McCorkle 
as a case of intentional nondisclosure. Not only did the juror in 
McCorkle refuse to answer the specific and unambiguous question of 
counsel, but the prosecutor’s closing argument played heavily upon 
the juror’s experience as a robbery victim. McCorkle is a far cry 
from the present case. 
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to suppose that such a uniquely personal experience would 
interfere with the juror’s deliberation upon the evidence 
presented in this case.” The juror had never met the ac- 
tors in this drama, and had no personal contact with 
the events at issue. Even assuming that the juror once 
had an adulterous affair interrupted by the woman’s 
murder—and that the deceased was likewise unfaith- 
ful—that still would not justify the inference that the 
juror harbored some sort of resentment against appel- 
lant. It is farfetched to imagine that the juror would 
transmute his sadness over the death of his lover into 
malice toward a stranger for an entirely unrelated act 
of violence. “We cannot assume that whatever con- 
tinuing bitterness the jurors might have .. . would be 
directed against [appellant].” United States v. Eury, 
268 F.2d 517, 522 (2d Cir. 1959). 

In conclusion, appellant has not satisfied his burden to 
demonstrate “actual bias” or prove sufficient facts to 
raise a presump‘ion of prejudice. The juror Kemper 
assured the trial court that none of his personal experi- 
ences would affect his ability to render an impartial ver- 
dict. An appellate court “must not permit the integrity 
of the jury to be assailed by mere suspicion and surmise; 
it is presumed that the jury will be true to their oath and 
conscienciously observe the instructions and admonitions 
of the court.” Baker v. Hudspeth, 129 F.2d 779, 782 
(10th Cir.), cert. denied, 317 U.S. 681 (1942). As 
Justice Homes warned, “If the mere opportunity for 
prejudice or corruption is to raise a2 presumption that 
they exist, it will be hard to maintain jury trial under 
the conditions of the present day.” Holt v. United States, 
218 U.S. 245, 251 (1910). In this instance appellant has 
failed to raise his “contention of bias from the realm 
of speculation to the realm of fact.” Dennis v. United 
States, 339 U.S. 162, 168 (1950). 


27 Compare King-Size Publications, Inc. V. American News Co., 
194 F.Supp. 109, 110-111 (D.N.J.), cert. denied, 348 U.S. 920 (1961) 
(“deep-seated prejudice against plaintiffs under federal laws”). 
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VI. The trial judge did not abuse his discretion in ruling 
that none of the testimony adduced at the post- 
conviction hearings warranted a new trial. 


(Tr. 155, 156-158, 208, 633-640) 


In order to justify reversal of appellant’s conviction, 
newly discovered evidence must be “of such nature that 
in a new trial it would probably produce an acquittal.” 
Thompson v. United States, 88 U.S. App. D.C. 235, 236, 
183 F.2d 652, 653 (1951); Robinson v. United States, 
345 F.2d 1007, 1011 (10th Cir.), cert. denied, 382 U.S. 
839 (1965). “A motion for a new trial on the ground 
of newly discovered evidence is not regarded with favor 
and should be granted only with great caution. The 
granting of such a motion rests in the sound discretion 
of the trial judge and the denial of such a motion will 
not be disturbed on appeal, in the absence of a plain 
abuse of discretion.” Casias v. United States, 350 F.2d 
317 (10th Cir. 1965) ; United States v. Luxenberg, 374 
F.2d 241, 251 (6th Cir. 1967). As the Supreme Court 
stressed in United States v. Johnson, 327 U.S. 106, 111 
(1946) : 


“[W]e think it important for the orderly adminis- 
tration of criminal justice that findings on con- 
flicting evidence by the trial courts on motions for 
new trial based on newly discovered evidence remain 
undisturbed except for most extraordinary cireum- 
stances.” 


Judged by these standards, appellant’s arguments fail 
to show that he deserves a new trial, much less that the 
trial judge abused his discretion by finding that the new 
evidence did not require another trial. The judge deter- 
mined that the testimony about the purported sale of a 
388 caliber pistol to the deceased and man in a “white 
coat” would not likely have changed the jury’s verdict. 
This ruling reflects the “knowledge he gained from pre- 
siding at the trial as well as the showing made on the 
motion.” Brown v. United States, 333 F.2d 723, 724 
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(2d Cir. 1964). The crushing evidence of appellant’s 
guilt, as well as the “inherent incredibility” of the “new” 
witness’s story,** fully sustains the denial of the new 
trial motion. 

The jury was apprised that appellant had made threats 
to the deceased and her father that he would kill her. 
These threats so frightened the deceased that she filed a 
formal complaint against appellant. In connection with 
her annulment suit, the deceased obtained a court order 
to restrain appellant “from molesting or threatening” 
her. Most significantly, a few months before the murder, 
the police arrested appellant for attempting to break 
into the home of the deceased’s parents and threatening 
her. While released on bail pending jury trial of those 
charges, appellant brutally killed his wife, by shooting 
her in the face. 

The evidence presented to the jury showed that the 
deceased had been shot several times at exceedingly close 
range. Beyond any doubt, this corroborated Dr. Pope’s 
testimony that appellant grabbed the deceased and then 
shot her. The nature of her wounds utterly refutes ap- 
pellant’s explanation that the deceased just happened to 
be hit by stray bullets that were fired during a struggle 
between himself and Dr. Pope for control of the murder 
weapon. Even according to appellant, Dr. Pope was sit- 
ting in the car and holding the pistol at window level. 
A shot from that position could not possibly have caused 
the powder burns on the deceased’s face. She could only 
have been shot by someone standing next to her, ie., 
the appellant. 

Moreover, his flight from the scene of the crime 
thoroughly discredits “the somewhat fantastic explana- 
tion given by the appellant.” United States v. Faustine, 
3871 F.2d 820 (2d Cir. 1967). Contrary to his avowals 
of innocence and love for his wife, the appellant fled 
without so much as a glance to see whether his wife 


28 (Henry) Jackson v. United States, 122 U.S. App. D.C. 324, 353 
F.2d 862 (1965). 
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needed medical assistance. His flight ended at a Balti- 
more hospital, where he registered under a phony name 
and sought treatment for an injury to his back.” In 
between, he stopped at a friend’s house to have a few 
beers and switched automobiles a couple of times to 
avoid capture (Tr. 633-640). A finding of guilt may be 
readily drawn from this callous and frightened behavior. 
E.g., Adams v. United States, 118 U.S. App. D.C. 364, 
336 F.2d 752 (1964), cert. denied, 379 U.S. 977 (1965). 

The strength of this evidence against appellant—the 
threats, the powder burns, and flight—would not have 
been diminished by collateral testimony that someone in 
a “white coat” had allegedly purchased a pistol for the 
deceased.” And the circumstances simply do not support 
the inference that appellant would want the jury to draw 
from this “new” testimony. Dr. Pope “definitely” de- 
nied that he had participated in any such transaction 
(Tr. 208). The murder weapon was not found at the 
scene; there was no indication that the deceased had a 
gun on her person; and fact that Dr. Pope already 
carried one pistol in his medical bag makes it improbable 
that he needed another one. At most, the proffered testi- 
mony amounts to a weak piece of circumstantial evidence 
unrelated to the proof amassed against appellant.” 

The “District Court was most patient in affording the 
appellant the fullest opportunity to support his motion.” 
McDonnel v. United States, 81 U.S. App. D.C. 123, 155 


20 His decision to call the police was most likely prompted by the 
realization that further flight would be futile. His threats upon 
the life of the deceased made him the prime suspect. Besides, he had 
lost his hat at the scene of the crime (Tr. 337). 


30 The appellant relies heavily upon Delbridge v. United States, 
104 U.S. App. D.C. 399, 262 F.2d 710 (1958). But that decision 
may be readily distinguished because “purely circumstantial evi- 
dence played a major part in this conviction” and the “prosecutor 
relied heavily upon the improbability of the story” that the later 
discovered evidence confirmed. 


31In addition, the demeanor of the witness, his criminal record, 
and his refusal to testify at the trial, could well have caused the 
trial court to give little credence to his testimony. 
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F.2d 297 (1946). The story told by Washington simply 
failed to convince him that a different verdict would 
result upon retrial. The record abundantly supports his 
exercise of discretion. The denial of the motion for a 
new trial should therefore be affirmed.* 


VII. The trial judge properly ruled that the photographs 
of the deceased were prejudicial and irrelevant. 


(Tr. 186, 230-231, 559) 


In the course of trial, defense counsel questioned a 
witness about two photographs that showed the deceased 
performing an erotic dance. The trial judge immediately 
examined the photographs and indicated that he would 
exclude them on the basis of their “inflammatory” nature 
(Tr. 186). When the issue arose later, that trial judge 
expressed the same opinion: 


“THE COURT: Well, my point is that the de- 
fendant certainly must have pictures of his wife 
that are not in postures such as these pictures or 
these particular ones. The Court, for the record, 
states that the purpose of these is to hold up the 
deceased to ridicule and to inflame the jury that she 
was of little consequence. 


32 The appellant seeks to bolster this argument by suggesting that 
the jury might have acquitted him if defense counsel had presented 
testimony of Walter Ferguson, who purportedly saw a blue Cadillac 
go past the corner of 4th and Varnum Streets a few minutes before 
the murder. Besides the immateriality of this evidence, it cannot 
be characterized as “newly discovered” by any stretch of the imagi- 
nation. This witness testified at trial for the prosecution. The 
defense counsel heard testimony that the witness saw one car pass 
the intersection of 4th and Varnum Streets about two minutes be- 
fore he heard shots (Tr. 155). But defense counsel avoided ques- 
tions re. the automobile on cross-examination (Tr. 156-158), despite 
appellant’s claim that Dr. Pope approached from that direction. 
This failure to elicit testimony at trial precludes any argument 
pegged upon the witness’s post-verdict elaboration. Indeed, the 
obvious lack of diligence by counsel would have justified the trial 
court in declining to listen to such evidence at the hearings. E.9., 
Thompson V. United States, 88 U.S. App. D.C. 235, 188 F.2d 652 
(1951). 
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MR. JOHNSON: I can see your Honor’s point 
of view. 


* * * * 


THE COURT: Well, anyone and—any woman 
would be suggestive in that particular pose. 

MR, JOHNSON: I guess you are right. 

THE COURT: Do you not agree? 

MR. JOHNSON: I think maybe that is proper.” 
(Tr. 230-231). 


Thereafter, defense counse] decided not to offer the 
photographs into evidence (Tr. 559). 

Despite the concededly prejudicial and inflammatory 
character of the photographs in question, appellant com- 
plains that the trial court’s unwillingness to have the 
jury view these particular photographs kept him from 
showing his wife’s attractiveness. This contention plain- 
ly has no factual basis nor legal substance. 

The admission or exclusion of “photographs must nec- 
essarily rest largely in the discretion of the trial judge 
and . . . his action will not be disturbed in the absence 
of abuse of discretion.” Burns v. Beto, 371 F.2d 598, 
601 (5th Cir. 1966). In each case, the trial judge must 
weigh the probative value of the photographs against 
their prejudicial or emotional impact. L.9., United 
States v. Reed, 376 F.2d 226, 228 (7th Cir. 1967) ; 
Rivers v. United States, 270 F.2d 435 (9th Cir. 1959), 
cert. denied, 362 U.S. 920 (1960); EHagleston v. United 
States, 172 F.2d 194 (9th Cir.), cert. denied, 336 U.S. 
952 (1949). And “such photographs should be excluded 
where their principal effect would be to inflame the 
jurors ....” People v. Chavez, 50 Cal.2d 778, 329 P.2d 
907, 916 (1958). 

A mere glance sustains the trial judge’s finding that 
the photographs were unduly prejudicial, and his conse- 
quent refusal to admit them into evidence. For the 
photographs depict the scantily-clad deceased in poses 
highly suggestive of coition. But beyond the objectionable 
nature of the photographs themselves, the fact that the 
appellant could have introduced photographs of his wife 
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in normal attire and posture to illustrate her attractive- 
ness vitiated any legitimate reason for placing these 
particular photographs before the jury. Cf. Barnes v. 
United States, 124 U.S. App. D.C. 318, 365 F.2d 509 
(1966). The availability of other photographs to support 
the ground for which appellant sought to use the obscene 
photographs impelled the trial judge to conclude that de- 
fense counsel produced these particular photographs for 
the sole purpose of degrading the deceased.** Indeed, de- 
fense counsel conceded that the photographs would have 
that effect upon the jury. The appellant can hardly 
complain that the trial judge kept defense counsel from 
trying to poison the jury’s mind in this manner. 

Moreover, the photographs had slight if any relevance 
to the issues of this case. By way of defense, appellant 
asserted that he believed his wife and Dr. Pope were 
having an illicit affair. But his wife’s appearance 
furnishes no competent evidence of her alleged marital 
unfaithfulness. 


Having balanced the tenuous reason advanced for the 
use of the photographs against the prejudice inherent in 
the photographs, the trial judge properly exercised his 
discretion to insist that defense counsel lay the foundation 
for any argument with ordinary photographs. 


33 The appellant roundly condemns the trial judge for proposing 
an unfair “deal” to defense counsel. Instead, this ruling graphically 
underscores the defense counsel’s reprehensible motive for seeking 
to introduce the obscene photographs since he could easily have 
made his point—and avoided any dispute—by using ordinary photo- 
graphs. 


34 Of course, the law in this jurisdiction does not recognize sus- 
pected adultery (or even proven adultery) as sufficient provocation 
to excuse the taking of a human life. 
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CONCLUSION 


The trial judge gave scrupulous consideration to the 
issues raised in the post-conviction hearing. But the 
appellant’s evidence failed to demonstrate that he had 
been prejudiced. And his brief likewise fails to establish 
that the trial judge abused his discretion by denying the 
motion for a new trial. 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOEL D. BLACKWELL, 
LEE A. FREEMAN, JR., 
Assistant United States Attorneys. 


WU. 8. GOVERNMENT PRINTING OFFicE; 1967 272795 «134 


